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United States Court of Appeals for the 

District of Columbia 

; i 

- I 

I 

No. 6479. | 

District of Columbia, Appellant, I 

vs. 

Wilton E. Disney. j 

-- 

a Supreme Court of the District of Columbia. 

i 

At Law. 

No. 81661. 

Wilton E. Disney, Plaintiff, 
vs. 

District of Columbia, Defendant. 

■ 

United States of America, | 

District of Columbia, ss: 

\ 

Be it remembered, That in the Supreme Court oflthe Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit : 

1 Declaration . 

Filed August 9, 1932. j 

In the Supreme Court of the District of Columbia. 

Law. 

No. 81661. 

Wilton E. Disney, Plaintiff, 
vs. 

District of Columbia, Defendant. 

The plaintiff, Wilton E. Disney, sues the defendant, the 
District of Columbia, for that, whereas the defendant, the 

1—6479a 
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District of Columbia, was, at the time of the grievances 
hereinafter mentioned, a body corporate for municipal 
purposes by virtue of the laws of the United States and 
was for a long time prior thereto, and still is such body 
corporate; and whereas heretofore, to-wit, on the 19th day 
of February, 1931, there was in the District of Columbia a 
common and public unpaved or dirt walk-way or sidewalk 
on the East side of Georgia Avenue near Blair Road, North¬ 
west, which it then was and still is the duty of the said de¬ 
fendant municipality, to keep and maintain in a reason¬ 
ably tit and proper condition for the use and travel of 
pedestrians and passersby thereon; but, notwithstanding 
its said duty in this regard, said defendant became and 
was negligent, in that, about two weeks before the date 
hereinbefore mentioned, said defendant was notified that 
the underground water pipe connected with or near a horse 
watering trough, which is and was at the time aforesaid 
located on the East side of Georgia Avenue, Northwest, 
adjacent to said unpaved or dirt walk-way or sidewalk, and 
about one hundred and thirtv feet South of the Southeast 
corner of Blair Road and Georgia Avenue aforesaid, was 
leaking, and the surface of the ground was weakened 
therein', but no action was taken bv said defendant 
2 to remedy this condition; that on the date aforesaid, 
to-wit, February 19th 1931, at about the hour of 
eleven-thirty o’clock in the morning, plaintiff was walking- 
on and along said unpaved or dirt walk-way or sidewalk, 
in the exercise of all due care and caution, when, without 
any warning, the surface of said unpaved or dirt walk-way 
or sidewalk, at a point near said horse watering trough, 
caved in, and plaintiff was precipitated and forcibly thrown 
down into the hole caused by said cave-in, which was about 
two feet in depth; that as a result thereof the plaintiff suf¬ 
fered severe injury, to-wit, lacerated, contused, abrased 
right leg, from inner maleolius to inner condyle; infected 
area at junction of lower one-third with upper two-thirds 
of tibia, anterior and inner surface; traumertised nerves, 
entire thigh and right leg; contused testicles and plaintiff 
suffered and! sustained severe shock lo his nerves and 
nervous system, sleeplessness, pain and suffering during 
locomotion and great mental and physical pains and suffer¬ 
ings; and plaintiff has been put to great expense in pro¬ 
curing medicines and medical and surgical supplies and 
services in endeavoring to be cured of said injuries; 
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Whereby, and in consequence of which, the plaintiff be¬ 
came, and was rendered sick, sore, lame and disordered, 
and confined to his bed and home for a long spaces of time; 
and incapacitated from attending to his businesp and oc¬ 
cupation of garagekeeper, and will continue to be sick, sore, 
lame and disordered, and incapacitated from fuliy attend¬ 
ing to his said business and occupation, and will perma¬ 
nently suffer from said shock to his nerves an4 nervous 


contused, 
condyle; 


ainiiff. 


system; severe injuries, to-wit, lacerated, 

abrased right leg, from inner maleolius to inner 

infected area at junction of lower one-third with upper 

two-thirds of tibia, exterior and inner surface; traumer- 

• • 7 1 

tised nerves, entire thigh and right leg; contused 
3 testicles; pain and suffering during locomdtion and 
great mental and physical pains and sufferings; 
Wherefore, the plaintiff brings this suit and claimi the sum 
of Twenty-five thousand dollars, besides the costjs of this 
suit. 

ALBERT D. ESHEJ 
Attorney for Pl{ 

Plea. 


Filed November 4, 1932. 


Comes now the defendant, by counsel, and for a plea 
to the declaration filed herein admits that it. is a munici¬ 
pal corporation and is required to use reasonable care to 
see that the public highways, including the sidewalks, are 
maintained in a reasonably safe condition. This defend¬ 
ant further admits that there was a common or public 
unpaved dirt walkway on the east side of Georgia Ave¬ 
nue near Blair Road, N. W., but denies that plaintiff fell 
at a point located in said space, and states that plaintiff 
fell outside that part of the public space which is used 
as a sidewalk. This defendant denies that on the 19th 
day of February, 1931, as alleged in the declaration, it per¬ 
mitted the dirt walkway, or property adjacent thereto, on 
the east side of Georgia Avenue near Blair Road, N. W. 
to be and remain in a dangerous condition aften notice 
of its alleged defective condition; and it denies that it 
was notified that the underground water pipe, connected 
with or near a horse watering trough on the east side of 
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Georgia Avenue, as alleged in the declaration, was leak¬ 
ing and the surface of the ground weakened thereby. 
This defendant had no notice of the alleged defective 

condition and there were no facts or circumstances bv 

• 

which it could be reasonably charged with notice 
4 thereof. This defendant is without sufficient knowl¬ 
edge or information as to the injuries alleged to 
have been sustained by the plaintiff and states that any 
such injuriesi received were not the result of any negli¬ 
gence on the part of this defendant. 

Defendant denies each and every allegation of fact con¬ 
tained in the declaration not herein specifically admitted. 

I WILLIAM W. BRIDE, 

Corporation Counsel , D. C., 

R. E. LYNCH, 

Assistant Corporation Counsel, D. C., 

Attorneifs for Defendant . 

Joinder of Issue. 

Filed November 8, 1932. 

• #***•• 


The Paint iff hereby joins issue on the Plea of Defend¬ 
ant filed herein. 


ALBERT D. ESHER, 
Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 


Wednesday, February G, 1935. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat presiding. 


Come again the parties hereto, in manner as aforesaid, 
and the same jury that was respited yesterday and after 
this cause is further heard and given to the jury in charge 
they upon their oath say they find for the plaintiff in the 
sum of Four Thousand Two Hundred Fifty Dollars 
($4,250.00), whereupon, the jury is polled and each and 
every juror answers that his verdict is as announced 
5 bv the foreman. 
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I 

Supreme Court of the District of Columbia. 

I 

Thursday, February 21, 1935. 

Session resumed pursuant to adjournment, H^)n. Chief 
Justice Alfred A. Wheat presiding. 

l 

Upon consideration of the motion filed herein, fbr a new 
trial, it is ordered that said motion be, and thej same is 
hereby overruled, and judgment on verdict ordere|fl. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Four Thousand Two Hun¬ 
dred Fifty Dollars ($4-,250.00), together with costs of suit 
to be taxed bv the clerk and have execution thereof. 

From the foregoing judgment the defendant by its attor¬ 
neys of record, in open Court, notes an appeal to tjie Court 
of Appeals of this District. 

Memorandum. 

March 18, 1935. Proposed Bill of Exceptions, 

Assignments of Error. 

Filed April 29, 1935. 

* * « • * # * | 

Comes now the appellant, by counsel, and assigns as 
error committed by the Trial Court the following: 

1. In permitting plaintiff, over the objection of the de¬ 
fendant, to testify as to plaintiff’s inability to perform the 
act of sexual intercourse. 

(i 2. In permitting testimony, over the objection of 

the defendant, as to the atrophy of plaintiff’s tes¬ 
ticles. 

3. In failing to strike the testimony of witness Elmer 
Millard relating to the sinking of a truck in the driveway 
of Mandjuris’ Store, whcli occurred some 15 to 18 feet 
away from the hole into which plaintiff is alleged to have 
fallen. 

4. In permitting testimony relative to the laying (of a 12- 
ineh water main under the sidewalk in August, 1930. 
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5. In permitting testimony relative to a hole in a tree 
space in December 2S, 1930, some 25 or 30 feet away from 
the hole into which plaintiff is alleged to have fallen. 

6. In failing to direct a verdict for the defendant at the 
conclusion of plaintiff’s case. 

7. In failing to direct a verdict for the defendant at the 
conclusion of all the testimony. 

8. In refusing to grant defendant’s prayer No. 11. 

9. In refusing to grant defendant’s prayer No. 12. 

10. In refusing defendant’s prayer No. 13 after allowing 
counsel for plaintiff to argue to the jury that if the plaintiff 
should receive a judgment against the District of Colum¬ 
bia, the District of Columbia could recover in action over 
from the Standard Oil Company. 

11. In permitting counsel for plaintiff to argue to the 
jury, over the objection and exception of the defendant, 
that a watering pipe found to be leaking on June 17, 1931, 
was responsible for the defective condition of the sidewalk 
at the time of plaintiff's alleged accident on Februarv 19, 
1931. 


12. In charging the jury, over the exception of the de¬ 
fendant, that while ordinarily evidence of subsequent re¬ 
pairs cannot be considered as proof of the prior ex- 
7 istencojof a defect, nevertheless in this case the jury 
might properly draw an inference of the existence in 
February, 1931, of a leak in a water pipe from the facts 
that a water pipe was found to be leaking on June 17, 1931, 
and that said pipe was repaired on June 28, 1931. 

1 E. BAKRETT PRETTYMAN, 


Corporation Counsel . D. C. 

ELWOOD H. SEAL, 

Assistant Corporation Counsel , /). C. 

CHESTER H. GRAY, 

Assistant Corporation Counsel , D. C. y . 

Attorneys for Defendant. 


Supreme Court of the District of Columbia. 


, Tuesday, April 30, 1935. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 
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Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant by its attor¬ 
neys submits to the Court its Bill of Exceptions taken at 
the trial of this cause and prays that the same be signed 
and made of record, nunc pro tunc, which is hereby accord¬ 
ingly done. 

Designation of Record. 

Filed March (5, 1935. 

#*#*«** 

i 

1. Declaration. 

2. Plea. 

3. Joinder of Issue. 

4. Minute entry of trial. 

5. Verdict of jury. 

(>. Judgment of the Court. 

8 7. Memorandum: Notation of an appeal in open 

Court bv the defendant to the United States Court 
of Appeals for the District of Columbia. 

8. Memorandum: Filing and submission of thjc Bill of 
Exceptions. 

9. Bill of Exceptions (to be furnished). 

10. Assignments of Error. 

11. This Designation of Record. 

E. BARRETT PRETTYMAN, 
Corporation Counsel, D. C. 
VERNON E. WEST, 

Principal Assistant Corporation 
Counsel, D. C. 

EL WOOD H. SEAL, j 
Assistant Corporation Counsel, D. C. 

CHESTER H. GRAY, 

Assistant Corporation Counsel, D. C. 

Attorneys for Defendant. 

Service of copy of the foregoing Designation of Record 
acknowledged this 6th dav of March, 1935. 

HENRY I. QUINjN, 
ALBERT D. ESH^R, 
Attorneys for Plaintiff. 
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9 Supreme Court of Die District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered froiln 1 to 8, both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel 
herein hied, copy of which is made part of this transcript, 
in cause No. 81661 at Law, wherein Wilton E. Disney is 
Plaintiff and District of Columbia is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd day of May, 1935. 

[Seal: Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

10 In the Supreme Court of the District of Columbia. 

At Law. 

No. 81,661. 

Wilton E. Disney, Plaintiff, 
vs. 

District of Columbia, Defendant. 

To Messrs Harry I. Quinn and Albert D. Esher, 

Attorneys for Plaintiff, 

Please take notice that within Bill of Exceptions will be 
called to the attention of and submitted to the Court on the 
16th day of April, 1935, at ten A. M., or as soon thereafter 
as cause can be heard, for the purpose of having the same 
signed and sealed bv the Court. 

E. BARRETT PRETTYMAN, 

Corporation Counsel, D. C. 
ELWOOD H. SEAL, 

Assistant Corporation Counsel, D. C. 
CHESTP3R H. GRAY, 

Assistant Corporation Counsel, D. C. 

Attorneys for Defendant . 
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Service of the foregoing notice and copy of siid Bill of 
Exceptions acknowledged this 3 8th dav of March, 1935. 

HENRY I. QUI^N, 
ALBERT D. E^HER, 
Attorneys for Plaintiff. 

11 In the Supreme Court of the District of Columbia. 

Law. 

No. 81,661. 

Wilton E. Disney, Plaintiff, j 

vs. 

i 

District of Columbia, Defendant. 

Bill of Exceptions. 

Be it remembered that on the 29th day of January, A. D. 
1935, before the Honorable Alfred A. Wheat, Chief Justice 
of the Supreme Court of the District of Columbia, and a 
jury regularly impaneled, the above captioned cau^e came on 
to be heard on issue regularly joined between plajintiff and 
defendant, and the plaintiff, to maintain the isshe on his 
part joined, on oath testified as follows: 

That his name is Wilton Edgar Disney; that he is the 
plaintiff in this cause; that on February 19, 1931, his place 
of business, a garage, was near the corner of Georgia Ave¬ 
nue and Blair Road in tin* District of Columbia; tlijat he had 
an occasion to leave his garage and walk south on Georgia 
Avenue to a lunch room; that the lunch room was operated 
by one Mandjuris: that just as he got to the north end of 
the watering trough, about two feet from the ea^t side of 
the trough, he suddenly caved through the sidewalk, his 
right leg going down to above the knee; that the left leg ; 
extended back; that the watering trough was about 5 feet 
long, about 18 inches or 2 feet wide; that the hole iijito which 
he fell was full of mud and water; that his right fof)t turned 
and twisted under a pipe; that the foot had to ^e pulled 
away from underneath the pipe and plaintiff had tc^ be lifted 
out of the hole; that he was taken to Dr. L. M. Irvirjg, a phy¬ 
sician, who treated him for practically two weeks;! that an¬ 
other physician treated him after the two weeks fir nearly 
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seven months; that his shoe was full of mud, his right leg 
torn and scratched to his knee: that the sidewalk was made 
of cinders, but was used by the public generally; that 

12 besides the injuries to his leg his body rammed his 
testicles against the ground; that the testicles started 

to swell; that he was told by the physician to go home and ap¬ 
ply hot applications; that he did not go home immediately but 
went to the Standard Oil Station near the scene of the acci¬ 
dent and later was taken home: that all that evening and 
the next dav and for nearlv two weeks the swelling of the 
testicles continued: that after that time the swelling com¬ 
menced to go down: that the left testicle dwindled until now 
the left one had disappeared: that the right testicle is one- 
half of the size it was at the time of the accident : that one 
Dr. Haynes, now dead, had treated him after the first two 
weeks for about S months: that after the accident he had 
pains running up his leg, spasm after spasm; that his testi¬ 
cles pained him: that he would get in bed and then have to 
get out: that he could not sleep: that after the swelling 
went down his right side was numb, had no feeling: that the 
Doctor could prick pins in his body without hurting witness; 
that his leg is stiff, sometimes leg is drawn up in a spasm; 
that at the time of the injury his weight was 186 pounds, now 
it is only 156 pounds; that in 1930 Dr. Irving had examined 
him for life insurance; that after the accident he had been 
unable to work; that he had employed help for over a year 
to do work witness had previously done: that prior to acci¬ 
dent he could do any kind of work; that now he is unable to 
do heavy work: that his garage had been in the District of 
Columbia: that he had paid taxes to the District of Colum¬ 
bia : that prior to the accident he had been trainer for an ath¬ 
letic association: that Dr. Havnes’ bill for services was 

• 

$300: that he had a wife and 6 children: that his bill to Dr. 
Irving was about $50. 

Thereupon, counsel for the plaint iff asked the witness if 
he were able to perform the act of sexual intercourse, to 
which question counsel for the defendant objected on the 
ground that there was no allegation in the declaration to the 
effect that plaintiff was unable to perform the act of 

13 sexual intercourse. Whereupon the following oc¬ 
curred : 

“Q. Before this accident, Mr. Disney, were you able to 
perform the act of sexual intercourse? 
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one-third 


A. I sure was. 

Q. After this accident, what was your condition in that 
respect? 

Mr. Seal. If your Honor please, there is no allegation in 
this declaration that lie was not able to perform jhe things 
that he is now about to testify to. 

Mr. Quinn: There is an allegation there w}th refer¬ 
ence— 

Mr. Seal: Contused testicles. 

Mr. Quinn: Contused testicles and injury to th |3 nervous 
system and a permanent injury to the nerves. I jthink the 
allegations are sufficiently broad to cover that, i 

The Court: ‘infected area at junction of lower 
with upper two-thirds’- 

Mr. Seal: There isn’t any allegation of a loss because of 
contused testicles. 

Mr. Quinn: Well, the result of the contused tes^ 
the atrophy of one of them and complete disappear 
don’t have to plead- 

The Court: You don’t have to plead every singly thing. 

Mr. Quinn: It says ‘Contused testicles,’ and hej suffered 
and sustained severe shock to his nerves and nervoijs system. 
That is alleged to be permanent lower down. 

Mr. Seal: As I understand it, a contused testicle 
14 is one that has been bruised, which certainly doesn’t 
go so far as to say that it is lost, it has disappeared. 

Mr. Quinn: It is a combination of the injury- 

The Court: Where is that allegation? I can’t fi id it. 

Mr. Seal: It is at the bottom of page 2, if your Honor 


ieles was 
nee. We 


Air. Quinn: You begin about the middle of page 2: ‘in¬ 
fected area at junction of lower one-third with upper two- 
thirds of tibia, anterior and inner surface; tramuertised 
nerves, entire thigh and right leg; contused testicles and 
plaintiff suffered and sustained severe shock to hjs nerves 
and nervous system.’ 

The Court: Yes. 

Mr. Quinn. ‘ sleeplessness, pain and suffering during loco¬ 
motion, and great mental and physical pains and suffering.’ 

The Court: I think that is admissible. 

Air. Seal: Alay I reserve an exception, if your Honor 
please?” 
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Whereupon objection was overruled and exception noted. 
Thereupon the witness testified that he had a desire to per¬ 
form sexual intercourse but he could not get an erection; 
that the left testicle had completely disappeared; that before 
the accident hi^ health was excellent; that witness would be 
45 years of age his next birthdav, November 10, 1935. 

f 7 7 


On cross-examination, witness testified he had seen the 

cinder walkway around 8 vears; that he had used it fre- 

quently in 8 years: that on the day of the accident the ground 

was almost as smooth as the floor; that it was the same as 

any other sidewalk: that witness could not tell that it was 

weak; that if he had been able to see that it was weak 

15 he wouldi not have stepped on it; that the spot he fell 

in was no different from any other spot; that he was 

24 vears of age when married; that his first child was born 

12 months after his marriage; that he has 0 children, the 

youngest of which is 6 vears of age; that he was not act/relv 

sick at the stomach from the injury; that he was practically 

helpless after he was pulled out of the hole; that when they 

took him to the Doctor's lie was carried into the office; that 

he was sure he,did not go back to the hole; that he sat in 

the office of the Standard Oil Company and pointed to the 

hole from a window; that after about half an hour he went 

home and went to bed: that hot applications were applied as 

directed; that the second dav after the accident he returned 

• 

to his garage, and remained at the garage about an hour 
and a half or two hours; that he had no bones broken in his 
leg; that no X-ray was taken of leg: that the numbness was 
between tlie knee and the hip on the right leg—there is never 
anv feeling in if: that the right leg also hurts from the knee 
down: that witness does not recall whether he got life in¬ 
surance in 1930 or not: that before 1930 he had been examined 


by the Maccabees: that at the present time lie has no life 
insurance; that lie was unable financially to pay for insur¬ 
ance : that he did not know the company Dr. Irving examined 
him for: that he did not know if they turned him down; that 
since 1931 he had not worked to amount to anything: that 
he did not recall what agent sold him the insurance in 1930; 
that he did not always limp; in bad weather his leg hurt him 
more than in dry weather; that the limping comes and goes; 
that he had a desire to copulate but cannot; that after the 
swelling went down the left testicle got smaller and smaller, 
and the left testicle finally, within the year, disappeared en- 
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tirely; that when lie found the testicles diminishing in size 
lie complained to Dr. Haynes; that the Doctor told him he 
was doing all he could do for him; that the witness could not 
demonstrate how boxing should be done; that the bills of 
the physicians had not been paid. 

16 On redirect examination, the same witness testified 
that on the day of the accident the entire sidewalk 

was wet; that it was a damp drizzly day; that prior to that 
day lie had not paid any particular attention to the spot; that 
he was not paying particular attention to the spot o|i the day 
he fell; that lie did not have his eyes on the ground. 

Whereupon, to maintain the issue on plaintiff’s part 
joined, the former testimony of one Dr. Winstoi^ Reeves 
Haynes, witness for the plaintiff, given on I[ebruary 
15, 1934, and who has since died, was read by agree¬ 
ment of counsel to the jury. Dr. Haynes testified at 
the former trial that he was a practicing physician 
in the District of Columbia and Maryland; jt hat he 
graduated from Georgetown in 1923 and practiced 
his profession since 192^; that ho knew the plaintiff; 
that he treated the plaintiff for injuries sustained in 
an accident in February, 1931; that he had examijned him 
about March 1, 1931 ; that he found him suffering from con¬ 
tused and abrased surfaces from the internal maleolius, ex¬ 
tending all the way up his leg from the ankle to just above 
the knee; that at the junction of the lower one-third and the 
upper two-thirds of the tib-a, there was an affected area which 
witness thought had either been an abrasion or laceration 
that had become infected; that he had traumertised nerves 
all over his right leg, extending from the hip to the foot and 
that he also treated him for contused testicles; that when he 
treated him the testicles were approximately one ;jnd one- 
half or twice as large as witness considered norm|al; that 
plaintiff was under his care for approximately six months 
when witness discharged plaintiff; that on Febniarv 13, 
1934, he examined witness; that he found either a vei'v small 
testicle on the left side or no testicle at all; that he c<t>uld not 
distinguish any gland proper; that it felt more like a mass 
of blood vessels; that the testicular tissue had completely 
atrophied on the left side; that when he examined witness be¬ 
fore the left testicle was larger than the right; that 

17 on February 13, 1934, right testicle was abdut two- 
thirds the size of what he would consider alnormal 
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testicle; that lie did not know what had happened to the left 
testicle: that if plaintiff had had mumps or any other disease 
that would cause testicle to atrophy witness had not attended 
plaintiff and knew nothing’ about it: that he had never had 
a case before where a testicle completely disappeared as a 
result of a similar injury: that to witness’ mind the injury 
could have caused it but he could not compare it with any 
other case: that witness thought the accident was responsi¬ 
ble for the traumatic condition of the plaintiff: that by trau¬ 
matic condition witness meant bruised condition of the soft 


tissues: that his charges for services were either $250 or 



On cross-examination, witness testified that he had not 
kept data on number of professional visits plaintiff made to 
him: that in the first f> weeks or 2 months plaintiff came to 
his office 50 times: that plaintiff came to see him 25 times 
within the next, two months and about 15 times thereafter; 
that considering the plaintiff's circumstances witness had 
been lenient in his charges; that plaintiff ran a slight eleva¬ 
tion of blood pressure: that hypertension or high blood pres¬ 
sure was not the cause of plaintiff’s trouble; that the infected 
area of the leg cleared up within three months or three 
months and a half; that the external evidences of the other 


bruises and contusions cleared up but there was still left a 
disturbance of sensation and circulatorv changes which wit- 
ness understood had not cleared up: that witness was satis¬ 
fied that plaintiff was affected with topical disturbances in 
the right leg; that witness discharged plaintiff at the end of 
six months, telling him that witness had done all he could 
do for him: that when witness discharged plaintiff he paid 
very little attention to his limping; that there was not any¬ 
thing striking about his gait that had impressed witness; 
that the only thing from a medical standpoint that would 
cause plaintiff to limp was the traumatic condition; 
18 that before the accident witness had examined plain¬ 
tiff from head to foot and found nothing abnormal 
about plaintiff; that during the greater portion of the time 
plaintiff attended witness the testicles were larger than nor¬ 
mal; that when he discharged him witness felt testicles had 
returned to what was considered normal size: that he was 


surprised to find them the size he did when he examined wit¬ 
ness the night before giving testimony: that in witness’ opin¬ 
ion trimmer caused the condition in which he found plain- 
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tiff’s testicles the night before, although witness |iad never 
had a case where trimmer caused this condition; tjhat plain¬ 
tiff had complained of decreasing size of testicles bht witness 
had paid no attention to it; that during examination made 
the night before plaintiff complained of his leg. 

Whereupon, to maintain the issue on his part joined, the 
plaintiff offered Gladstone Everett Grubbs who, Ijeing first 
dulv sworn, testified as follows: 

That he was employed by the American Oil Company; 
that in 1931 he was employed by the Standard Oil Company 
at the station at Georgia Avenue and Blair Roaq; that he 
was so employed on February 19, 1931, and had bjeen since 
July, 1930; that he had known plaintiff since July,}930; that 
he recalled the day of the plaintiff's accident; thlat at the 
time he was in the station; that the dav was miistv; that 
plaintiff was in the Standard Oil Company station]; that he 
started out station: that he was running or trott 


ng; that 

when he got opposite watering trough he saw plaintiff fall; 

t several 
town un- 


tliat plaintiff made a motion to come to him; tha 
persons went to plaintiff: that plaintiff’s leg was 
der a pipe in a big hole in the ground; that he helped pull 
him out; that the hole was about two feet deep;jthat the 
hole was muddy at the bottom: that plaintiff’s other leg was 


stretched out like a split; that plaintiff seemed 


to be in 


agony; that his leg went down in hole above his knee; that 
they had difficulty in getting him out of the hole; that 
19 when they got him out witness noticed a pi]j)e in the 
hole about 10 inches below the surface of the ground; 
that the surface of the ground was not very wet ffrom the 
mist; that before the 19th day of February, 1931,| witness 
had seen policemen around that neighborhood; that he knew 
a man by the name of Mr. Fitzgerald, whom some people 
called Captain Fitzgerald, a property owner in that vicinity; 
that before the Disney accident witness had not seen Mr. 
Fitzgerald talking to any officers: that the witness had tes¬ 
tified at the former trial: that after they helped Mrj Disney 
out of the hole witness helped to take him to the jDoctor; 
that Mr. Di sney’s clothes were full of mud; that aftjn* about 
an hour he brought Mr. Disney back; that Mr. Disney stayed 
at the gasoline station for about an hour; that he \yas then 
taken home; that while Mr. Disney was in the station he 
did not see anyone taking photographs of the hole infjo which 
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Mr. Disney fell; that after that date he saw some pictures 
taken; that the hole was a foot or foot and a half east of 
trough, and just opposite to the north end of the watering 
trough; that the pavement was made of cinders. 

On cross-examination, witness testified that after the 
accident Mr. Disney seemed in pain during the time he was 
at the station : that he was in the office sitting in a chair; that 
he was helpedi in: that he did not walk unassisted; that when 
he went to the Doctor's office he could not walk at all. 

Whereupon, to maintain the issue on his part joined, the 
plaintiff offered Elmer Millard, who being first duly sworn 
testified as follows: 

That he was engaged in the business of hauling by truck; 
that during the month of February, 1931, lie drove a ton 
and a half Ford truck; that he recalled the dav Mr. Disnev 
was injured; that he was not there at the time; that he came 
there shortlv afterwards; that having in mind the date of 
Mr. Disney\s injury he had had an occasion to drive 
20 across the sidewalk 8 feet south of the watering 
trough: that the side walk was of cinder construction; 
that while crossing the driveway gave way and both hind 
wheels suddenly went in up to the hub; that before he drove 
across, the driveway was smooth; that he jacked his wheels 
up with poles and props and filled the hole with ashes that 
were on the truck: that he had about a half load on the truck; 
that he saw the hole in which Mr. Disney fell, about noon; 
that Mr. Disnev was in the service station; that the hole was 
east of the trough and about a foot and a half from the north 
end; that the hole was about 2 feet deep; that the bottom of 
the hole was mud and water. Whereupon, the following 
occurred : 

“Q. What was the condition of the dirt, if there was any 
dirt, at the bottom, or as far as you could see? 

A. Mud and water. 

#*#*#** 

Q. Had it been raining that day, or misty? 

A. Yes, sir; it was sort of a misty day. Tt was not rain, 
but just mist. 

Q. Was the surface of the ground very wet ? 

A. Xo, sir.” 
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That witness had occasion to notice the condition of the 
ground before the dav of the accident; that the ground looked 
all right to him; that he knew a Mr. Fitzgerald; tjliat he never 
heard Mr. Fitzgerald talk to any police officer; that he heard 
Mr. Fitzgerald make a telephone call; that hei did not re¬ 
member the number; that he heard him ask for| the surface 
department; that he did not know to what surface depart¬ 
ment Mr. Fitzberald referred: that his memoify could not 
be refreshed; that a week or ten days passed between the 
time the truck sank in the sidewalk and the time Mr. Disney 
fell; that between the time the truck sank and Mr. Disney fell 
he saw Mr. Fitzgerald talking with prjliec officers 
21 mostly every day; that he could not hear the conversa¬ 
tion ; that he did not hear all of the conversation; that 
he did hear Mr. Fitzgerald say that if they did j not fix that 
place in the driveway someone was going to break their neck; 
that when this conversation took place Mr. Fitzgerald and 
the officers were standing between the driveway and the 
watering trough. Whereupon, the following occurred: 

“Mr. Seal: I move to strike all that out. 

By Mr. Quinn: 

Q. Where were they standing at the time! 

A. Between the drivewav and the watering trough. 

Q. Did you- j 

Mr. Seal: Wait a minute. I made a motion, j 

The Court: I think it would have to be connected up in 
some way, but I do not think T could strike it out at this stage 
of the proceeding. 

* * • * • * • 

I 

Q. Bight before that time, had you noticed any sign of 
any water east of that watering trough? 

Mr. Seal: I submit that that is leading. 

The Court: I do not know that that is leading. 

Mr. Seal: He asked him what the condition of it was, as 
I recall, on the day when Mr. Disney fell, and he jsaid it was 
all moist there. 

Mr. Quinn: That was in the bottom of the hole}. 

The Court: That does not suggest the answer. 

Mr. Seal: May I have an exception, if your Honor please? 

The Court: Yes.” 


2—6479a 
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That on the east side of the trough there was a moist condi¬ 
tion there most of the time; that on the day of the accident 
witness went to work for Mr. Disney, and worked about a 
year and a half at $24 per week; that he had seen Mr. 

22 Disnev do all kinds of mechanical work before the ac- 
% 

cident; that one Charles Lynn was the only help Mr. 

Disney had before the accident: that after the accident Mr. 

Disnev did not do anv hard work; that Mr. Disnev did not do 
• % • • 

any work for six or eight months after the injury; that after 
that time he did not do the same kind of work he had done 
before. Whereupon, motion was made by counsel for de¬ 
fendant that all testimony relating to conversation of Mr. 
Fitzgerald with police officers be stricken, and further, that 

all testimony relating to a hole in the driveway be stricken 
• » * 

as not having been connected. Whereupon, motion was 
overruled and exception noted. 

On cross-examination, witness testified that he worked for 
himself hauling ashes and trash : that lie did not have t rouble 
driving his truck anvwhere else around the vicinity, and 
that the ground was sufficiently strong and firm for him to 
jack the truck up from the side; that the truck itself weighed 
2.700 pounds and at the time he had a load of three-fourths 
of a ton; that the sidewalk did not look any different where 
lie went in from any other part: that the driveway was about 
lb feet from the watering trough: that he was on his way 
in to get ashes from Mandjuris' restaurant; that the side¬ 
walk where Mr. Disney fell gave no indication that there 
was anything wrong with it: that he did not recross the side¬ 
walk in coming out, but came out on the south side of Mand- 
juris’ store: that he had no trouble when he came out. 

On redirect examination, witness testified he propped the 
truck up from the side and then jacked the truck; that he 
used boards and a piece of wagon tongue; that the condition 
of the hole the wheels went into was mud and water; that 
the ground was not firm enough in the edge to use a jack 
without props and planks. 

Whereupon, to maintain the issue on his part joined, the 
plaintiff offered William H. Brown, who being first duly 
sworn testified as follows: 

That he was a domestic servant: that he worked 
sometimes for Mr. Disney: that he worked for him 
in 1921 whenever Mr. Disnev had something for him 
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to do; that he saw him just after he was taken out of the hole; 
that he saw the hole; that it was large and soggy with mud 
and water: that it was about a foot and a half deep, or closer 
to a foot; that he saw a pipe in the hole about 8 inches down; 
that the pipe was about 5 or 4 inches in diameter; that it ran 
east and west; that the hole was east of the trojugh; that he 
was with Mr. Millard when his truck fell into a ljiole one day, 
about a week or ten davs before the accident to iMr. Disnev; 


that the whole rear of the truck sank as it was coming out; 
that where the truck went in it was muddv and waterv; that 
it had been raining the dav the truck went in; that the truck 
was jacked up with two-by-fours and four-by-|eights, then 
the hole covered with ashes to get the truck out; that where 
the truck went in was 10 to 15 feet from where Mr. Disney 
fell. 


On cross-examination, witness testified he wa>} coming out 
with the truck when it went into the driveway; that when the 
truck drove across the driveway going in to get a load of 
trash it had not fallen in; that he had not talked with Mr. 
Disnev about his tostirnonv before he came to tcstifv; that 
he had not said anvthing to Mr. Disnev about the truck get- 
ting stuck; that everyone knew about it; that he >vas not able 
to tell any difference in the sidewalk that it was just dirt 
and muddy ground; that the pipe he saw in the hole ran east 
and west. 

On redirect examination, witness testified he had talked 
with counsel for plaintiff about the case; that before the ac¬ 
cident he had seen the walkway damp around the watering 
trough where Mr. Disnev fell; that he would not sav that it 
was damp on the east side when the rest of the sidewalk was 
dry. 

Whereupon, to maintain the issue on his part joined, the 
plaintiff offered Stephen Thomas Risler, who being first 
dulv sworn testified as follows: 

24 That he was engaged in part-time railroad adver¬ 
tising; that in 1931 he was employed by the Standard 
Oil Company at Georgia Avenue and Blair Ro^d; that he 
knew Mr. Disney; that he was there the day he fell; that he 
had help- get him out of the hole; that it was in tile forenoon 
when the accident happened; that he pulled Disney’s 
foot from around the pipe; that his left leg was back of him; 


l 
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that the right leg was down to a short distance above the 

knee: that the hole was IS to 20 inches deep; that the hole 

was muddv at the bottom; that it was east of the watering 

trough and to the middle; that the pipe ran east and west: 

that it was about 3 Vi inches in diameter; that before the 

accident he had noticed the condition casuallv near the 

trough; that it was muddy on the east side frequently; that 

he had been subpoenaed by the District of Columbia to 

testifv at the trial. 

* 

On cross-examination, witness testified that lie did not 
recall the station having* a place where cars were washed 
when he worked there: that he did recall a place where 
water ran from the station into a drain and was carried 
off by a pipe under the sidewalk; that he worked a day a 
week for about 5 months and then for about 3 months regu¬ 
larly; that it was not the Standard Oil drain pipe which 
Mr. Disney had his foot around: that he did not know of 
the grating ever overflowing*; that he had seen the trough 
overflow in the fall when it was stopped up by leaves: that 

this condition existed onlv a short time; that he had not 

* 

seen it overflow within a month of Mr. Disnev’s accident; 

* 

that he had seen dampness but not any overflow; that he 
did not know where the dampness came from; that the 
ground sloped to the south: that he did not recall anyone 
taking pictures of the hole. 

On redirect examination, witness testified that the water 
coming* from the trap or grating* ran in a pipe under the 
ground as far as the curb and dropped into the gutter; 
that at times he noticed dampness to the east of the trough 
when there was no overflow of the trough. 

25 Whereupon, to maintain the issue on his part 
joined, the plaintiff offered Dr. Levin Monroe Irving*, 
who being first dulv sworn testified as follows: 

That he is a regular, duly licensed physician; that he 

had been practicing since 1896; that he had practiced for 

20 years in Chicago and the rest of the time within the 

District of Columbia and Marvland; that his office is in 

» • 

Silver Spring; that he knew the plaintiff-—had known him 
since February 19, 1931: that on that date plaintiff was 
assisted to his office; that plaintiff's right leg was scraped 
or skinned and! cut in the middle third of the tibia: that 
the tibia is the large bone between the ankle and knee: 
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that his examination did not reveal any fracture); that plain¬ 
tiff had hurt his testicles; that he found the tejsticles large 
and swollen in the short time that had elapsed between the 
accident and the plaintiff’s appearance at witness’ office; 
that witness could not see any bruise although testicles 
were very red and showed evidence of having b£en injured; 
that witness told plaintiff to go home, to get in bed and to 
apply hot applications to the scrotum and penis; that plain¬ 
tiff was in severe pain when he examined him, especially 

when he examined the scrotum; that witness took neccssarv 

* 

precautions in cleaning plaintiff’s leg with antiseptic dress¬ 
ing; told plaintiff to elevate leg, keep leg quiet, and to come 
back to office in a day or two for further dressing; that 
plaintiff came back every second day for two weeks; that 
he did not see him after two weeks; that when plaintiff 
came back second time the scrotum was swollen very large, 
sticking out as large as a very large grapefruit; that the 
condition continued while he was treating plaintiff; that at 
the end of his treatment scrotum had gone dowji and swell¬ 
ing had diminished; that the effect on the nervous system 
was severe; that when plaintiff came to witness’ office again 
he was assisted; that at first plaintiff used a pair of 
crutches; that witness had an opportunity to examine plain¬ 
tiff for life insurance in late summer or early fall of 
2(> 1930; that he was about as perfect a specimen of 

humanitv as witness could find—no evidence of bad 
•* 

health, no defect to his testicles; that on Monday, January 
28, 193.'), witness had examined plaintiff; that witness found 


left testicle completely atrophied; that by at 

meant absorbed or disappeared until there wj 

the cord or the blood vessels to support if, p 

spermatic cord; that the right testicle is rather 

usually small for a man plaintiff’s size—about 

former size; that on Mondav last witness had 

% 


rophied he 
{is left only 
robablv the 
small—un- 
one-half its 
complained 


of right leg being numb; that he had made no test to ascer¬ 
tain whether it was numb; that witness had known Dr. 
Haynes; that since the last trial Dr. Haynes had died; that 
from the time witness treated plaintiff until .Monday, Jan¬ 
uary 28, 1935, witness had not examined plaintiff, although 
lie had seen him many times. 


On cross-examination, witness testified that w| 
the testicles were swollen twice their size on d 
dent, he referred to their normal condition a? 


hen he said 
Me of aeci- 
sliown bv 
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Ills examination for insurance in 1930; that when he made 
the examination for life insurance he examined for hernia 
and came in contact with the normal conditions of the tes¬ 
ticles; that he had examined counsel for the District for 
life insurance; that he had not examined counsel for hernia; 
that generally he took the word of applicant that there was 
no hernia; that he examined Mr. Disnev because Mr. Dis- 
ney was a mechanic and he took more precaution; that he 
could not tell how many persons he had examined for life 
insurance since 1930—a great many; that he examines for 
4 or 5 companies; that he did not recall what company he 
examined plaintiff for; that he recommended plaintiff for 
insurance: that he did not know whether plaintiff got the in¬ 
surance or not: that he had also recommended counsel for 
the District for insurance; that counsel had not received the 
insurance; that witness knew why; that the treatment used 
for contused testicles is hot applications, sometimes 
27 cold, also rest in bed; that he told plaintiff to 
remain in bed; that the third day plaintiff came back 
to witness’ office; that he knew the best medical authority 
indicated rest in bed with the feet and testicles propped 
up; that plaintiff came back repeatedly to witness’ office; 
that he told plaintiff he should stay off his feet; that he 
knew that all doctors indicated that a patient injured as 
the witness was injured should stay off the feet with tes¬ 
ticles propped up; that he actually examined the testicles 
on the day of injury; that witness did not warn plaintiff 
that plaintiff’s testicles might absorb if plaintiff did not 
stav off his feet; that it is not a fact that testicles might 
absorb if plaintiff stayed on his feet; witness was asked 
would not the testicles atrophy if plaintiff remained on feet, 
whereupon witness replied “it has done so”; that plaintiff 
looked sick: that he did not vomit while in witness’ office: 
that the testicles had not swollen so very large when he 
first came to the office: that between the time of the injury 
and the time he came to witness’ office there would not be 
an awful lot of swelling; that he did not know what extra¬ 


vasations were; that he had supposed it was a little enlarge¬ 
ment but he did not know; that he had had onlv a few cases 
of contused testicles; that severe injuries to testicles are 
very rare; that he did not think the loss of one testicle would 
prevent an erection: that it is possible to have an erection 
where both testicles have been removed; that witness had 
read of cases where a man with one testicle could procreate; 
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ilia I the only purpose of testicles was to procreate; that 
lie did not recall what plaintiff’s blood pressure was when 
he examined him for life insurance; that he cjid not take 
it when he was hurt; that he did not recall whether he took 
it when plaintiff was examined for life insurance—some 
companies did not require it for a certain amount of insur¬ 
ance; that high blood pressure can possibly produce cramps 
in the leg; that he did know it definitely; that jraumatized 
nerves are nerves that have been crushejl by a blow 
2S or injure; that it was hard to sav whether! Mr. Disncv 
had traumatized nerves or not; that the scrotum was 
still swollen when he discharged plaintiff; that it was not 
rare for a man to be able to stand on his feet after receiving 
an injury as severe as plaintiff received; that in determin¬ 
ing whether a patient has traumatized nerves witness con¬ 
siders the injury received, location of injury, and that con¬ 
sidering the injury plaintiff received he thought plaintiff 
would have traumatized nerves; that the blow to plaintiff’s 


tissues sur- 
riglit leg; 


leg would only affect the nerves of the skin and 
rounding it; that he had examined the whole 
that there was nothing above the knee to indicate an in¬ 
jury; that when he treated patient lie did not .^ee any evi 
dence of a blood clot above the knee; that afte 
sician has to depend largely upon what patieijt tells him 
concerning traumatized nerves; that a phvsiciaij may make 
some tests for traumatized nerves but that witness did not 
make anv in this case; that he took no X-ravs. 

O 11 redirect examination, witness testified that he did not 
know whether the combination of injuries to tpie testicles 
and the leg would so affect the plaintiff’s neryous condi¬ 
tion to such an extent as to cause him to lose hjs power to 
copulate; that a severe blow in the vicinity of tlie scrotum 
would cause traumatized nerves to the nervous 
the time being. 


s'vstem for 


On cross-examination, witness testified he di(fl not think 
the condition would last for 3 or 4 years. 

On further redirect examination, witness testified that if 
after the injury in December, 1933, a finger was pressed 
against the plaintiff’s eye and plaintiff did not react nor¬ 
mally, that when a spoon was placed at the baejk of plain¬ 
tiff's tongue he did not notice it or gag, that when needle? 
were stuck in his right thigh he had 110 feeling, it would be 
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hard to state definitely that plaintiff's condition was due 
to the injuries witness had observed in February, 1931; 
that that condition was possible and quite likely; that 

29 plaintiff’s injury was the cause. 

On further cross-examination, witness testified he 
had made no such tests when witness examined plaintiff for 
life insurance; that he knew a person’s body might become 
anesthesia ; that it is a mental reaction from patient’s stand¬ 
point; that when the linger is placed in the eye there is a 
reflex action regardless of whether the plaintiff says so or 
not; that he knew of cases where persons had said they 
had no feeling and that nothing wrong existed. 

Whereupon, to maintain the issue on his part joined, the 
plaintiff offered Ernest W. Reid, who being first duly sworn 
testified as follows: 

That lie was employed by the Standard Oil Company; 
that lie was so employed in February, 1931; that lie re¬ 
called the day plaintiff met with an accident ; that at the 
time be was working in the office of the Standard Oil 
Company: that he later saw hole plaintiff fell in; that the 
hole was 12 to 14 inches big, about 14 inches deep, at the 
bottom there was mud; that there was a pipe in the bottom, 
right good bit down; that the pipe ran east and west; that 
the hole was between middle and the north end of trough 
and to the east of the trough about a foot and a half; that 
when plaintiff was brought into the Standard Oil Company 
office he seemed to be in pain; that his clothes were muddy; 
that witness knew where the Mandjuris lunch room was; 
that the driveway was composed of cinders; that he saw 
plaintiff when he returned from the Doctor's office; that he 
was being helped by several persons. 

On cross-examination, witness testified it had been a long 
time since he had thought of the case; witness was shown 
defendant's Exhibit Xo. 1 for identification, and testified 
that the photograph fairly represented the objects shown; 
that he recalled that the Standard Oil Company attendants 
washed down the driveway every other day; that the drive¬ 
way to the’ station sloped toward the curb and was 

30 practically level to the Mandjuris restaurant. Where¬ 
upon, witness was shown defendant’s Exhibit Xo. 2 

for identification, and witness testified that the hole shown 
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in the photograph looked like the hole into which the plain¬ 
tiff fell; that witness could not say that it was the hole, 
but that it looked like it; that the pipe witness saw in the 
hole was more than 4 inches down but he could not tell 

definitely. 

* 

On redirect examination, witness testified that the barbe¬ 
cue stand shown in defendant’s Exhibit No. 1 was not lo¬ 
cated on the property the day plaintiff fell. 

Whereupon, to maintain the issue on his part joined, the 
plaintiff offered Ernest D. Lamb, who being first duly sworn 
testified as follows: 

That he is now an employee of the Standard Oil Com¬ 
pany, stationed at 18th and L Streets, Northwest; that in 
February, 1931, he was employed at Georgia Avenue and 
Blair Road by the Standard Oil Company; that he knew 
the plaintiff; that the day plaintiff fell witness 
ing; that he did not see plaintiff fall; that he 
tiff’s leg in the hole; that with several others he 
to plaintiff; that he assisted plaintiff; that the 
right leg was in to just above the knee; that plaintiff’s leg 
was caught in a pipe; that the pipe ran east land west; 
that the hole was very deep, about 2% feet dc<j>p; that at 


was work- 
saw plain- 
wen t over 
plaintiff’s 


the bottom the hole was very wet and muddy; th 


was north of the center of the trough and to the east of 


the trough; that he saw plaintiff just before pla 
to the Doctor; that plaintiff seemed to be in 
plaintiff was helped to the Doctor’s office; that ' 
on duty when plaintiff returned; that the barb 
shown in defendant’s Exhibit No. 1 had not bebn erected 
on the date of the accident. 


at the hole 


intiff went 
pain; that 
ic was not 
icue stand 


On cross-examination, witness testified that tht hole rep¬ 
resented by defendant’s Exhibit No. 2 was not far enough 
to the south as he remembered it; that it had b<jen a good 
while since the accident and he did not remember 
31 exactly; that the hole was about G inches farther 
south than was shown by the photograph; that if 
the hole were about G inches farther south it would fairly 
represent the hole; that defendant’s Exhibit N^>. 1 fairly 
represented the watering tank and surroundings; that wit¬ 
ness remembered the grating shown on the outs|ide of the 
Standard Oil Company station; that he recalls that there 
was a pipe running from the grating to the gutteik 
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Whereupon, to maintain the issue on his part joined, the 
plaintiff offered Cornelius J. Morris, who being first duly 
sworn testified as follows: 

That he is supervisor for the Standard Oil Company, at 
the present time employed in Baltimore; that in February, 
1931, he was supervisor for the Standard Oil Company in 
Washington; that his territory included Georgia Avenue 
and Blair Road: that he visited the Standard Oil Company 
station located at, that address about everv other dav; that 
shortly after the plaintiff’s fall witness arrived at the sta¬ 
tion; that he saw plaintiff sitting down; that plaintiff's 

clothes were wet and muddv; that he saw the hole; that 

« 

the hole was at least 2 feet deep; that the bottom of the 
hole was muddy;, that he just could see the top of a pipe 
in the hole: that plaintiff had been to the Doctor when he 
saw him; that just a short time before the accident he had 
seen the sidewalk dug up to connect a water main with 
Silver Spring, Maryland; that the ditch ran north and 
south along the sidewalk on the east side; that where plain¬ 
tiff fell was directly over the water main; that a number 
of times he had seen the watering trough moved; that with¬ 
in a month he had seen the trough repaired; that he had 
seen men working around the trough with tools; that he 
had seen the men,working on a pipe or goose-neck coming 
up from beneath the trough; that this pipe was connected 
with the watering trough; that while this work was being 
done he had not noticed any water around the trough; that 
lie knew a Mr. Fitzgerald; that he had seen Fitzgerald 
00 talking to police officer in the vicinity; that ho was 


>_ 


not close enough to hear what tliev said. 


On cross-examination, witness testified that at times he 
spent as much as half a day at this station; that he had lb 
stations in different parts of the City to supervise; that he 
did not recall the last time before the plaintiff's accident he 
saw the trough repaired; that he did not recall when was 
the last time before the accident he had seen the trough 
moved; that defendant's Exhibit Xo. 1 fairly represented 
the objects shown, including the cinder walkway; that in 
walking along east of the trough there was no spot on the 
walkway any different from any other spot; that generally 
it looked the same all the way across; that he did not know 
how far down in the ground the goose-neck pipe was: that 
the goose-neck pipe referred to was at the south end of the 
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trough; that lie could not say that the hole shown in de¬ 
fendant’s Exhibit No. 2 represented the hole into which 
the plaintiff fell; that the hole thus shown looked smaller; 
that he recalled the concrete of the Standard Oil Company’s 
station having* been washed; that the water would generally 
flow south—some flowed northeast. 


i 

On redirect examination, witness testified th^t when the 
driveway was washed a portion of the water wllicli did not 
go into the drain would run south; that some of the water 
would run south and come east to the curb into the street, 
then flow down the gutter. 

On further cross-examination, witness te stifiid very lit¬ 


tle, if any, ran onto the cinder walkway; that 
were porous and the water would not show very 
he would not say that the walkway was fairfy firm, but 
that there was no indication of its being weak. 


the cinders 
much; that 


Whereupon, to maintain the issue on his part 
plaintiff offered James A. Leizear, who beingj 
sworn testified as follows: 


«->Q 


That in February, 1931, he worked at C 
ice Station at Georgia and Alaska Aveni 


joined, the 
first dulv 


htics Serv¬ 
es; that it 


was on the opposite side of the street from the Standard 


had known 
plaintiff’s 
just south 
same side 


is car was 
c Standard 


Oil Company’s station, one block south; that he 
plaintiff practically all his life; that he recalled 
accident; that witness had parked his automobile 
of the Standard Oil Company’s station on the 
of the street in front of Mandjuris’ store; that 1 
facing north; that he saw plaintiff come out of th 
Oil Company’s station; that plaintiff started toward wit¬ 
ness; that he saw plaintiff break through a hole; that wit¬ 
ness went to him; that plaintiff’s right leg was ih the hole; 
that his foot was twisted around a pipe; that witness looked 
into the hole afterwards; that it was 2 or 3 feet'deep; that 
the hole was wet and slimy; that he helped take plaintiff to 
the Doctor; that he knew a Mr. Fitzgerald; that he had 
seen Fitzgerald talking to police officers; that before the 
date of the accident he came up to Mr. Fitzgerald and two 
officers; that they were standing in the driveway north of 
Mandjuris’ store; that he heard Fitzgerald say [to the offi¬ 
cers that the whole place was undermined; that!the water 
was coming from the trough; that someone would break 
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bis neck and it better not be Fitzgerald; that Fitzgerald 
pointed to the trough: that witness saw the pipe in the hole 
where plaintiff fell; that it was approximately 6 inches 
under the ground; that the pipe ran east and west; that 
the hole was east of the trough about 2 feet, and was be¬ 
tween the middle and the north end of the trough; that 
he had noticed portions of the cinder walkway damp when 
other parts would be dry; that one spot he had noticed 
was near where plaintiff fell. 


On cross-examination, witness testified that as well as he 
recalled Fitzgerald and the two officers were standing in 
the place where the truck broke in and Fitzgerald desig¬ 
nated the place to the officers as the place where the truck 
broke through, and said “This whole place is undermined 
around here. The water is coming from the trough 
34 and undermining it: and if something is not done 
to it, somebody is going to break his neck. It had 
better not be me.*' That witness had not refreshed his 
recollection since the trial in 1934; that he recalled having 
testified at the former trial that Fitzgerald had said “There 
seems to be a lea.k from the water tank—that there was 
someone going to break their neck”; that witness was un¬ 
able to see any water coming up from the ground; that you 
could see the surface of the walk was damp; that he had 
walked on the cinder walkwav practically everv dav; that 
at the time Fitzgerald said the place was undermined; wit¬ 
ness could not she anything to indicate a weakness in the 
walkwav; that he had walked on that same walk on the 
same day plaintiff fell: that he walked near the spot where 
the plaintiff fell after the accident: that he noticed nothing 
that would indicate a difference in one spot from another; 
that the officers were standing in the driveway at the spot 
where the truck \Vent through when talking to Fitzgerald— 
practically right at the spot; that the hole represented by 
defendant's Exhibit Xo. 2 did not indicate the hole plain¬ 
tiff fell in; that it was too far north; that he could not say 
that it was the size of the hole plaintiff fell into. 


On redirect examination, witness testified the officers were 
about 10 to 12 feet from the hole plaintiff fell into when 
thev were talking to Fitzgerald. 

* W w 

Whereupon, to maintain the issue on his part joined, the 
plaintiff offered Joseph C. Elbert, who being first duly 
sworn testified as follows: 
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That he was employed as a computing engihcer for the 
District of Columbia; that he had drawn a plat, defendant’s 
Exhibit Xo. 4; that he could not say whether there had been 
an excavation along the sidewalk in August, 1930; that he 
had nothing to do with water mains. Whereujpon the fol¬ 
lowing occurred: 

“Mr. Quinn: Will you gentlemen adnjiit that that 

35 is the fact? j 

Mr. Seal: I do not see that that has janything to 
do with the case. 

* «* «* * * j «* 

■ • 

The Court: T suppose your case attempts to >|how- 

Mr. Quinn: 'Weakness of the sidewalk, due to some leak. 

The Court: 1 suppose your case attempts tb show how 
long it existed, and so forth? 

Mr. Quinn: Yes. 

The Court: I do not know how you are gojng to show 
what was the cause of this weakness. 

If this water main has anvthing to do with! it, vou are 
entitled to show it. 

Mr. Quinn: All we can show is the condition underneath, 
and the water and the mud. Which pipe the leak came from, 
we do not know. 

# « # # * # j # 

I 

Mr. Seal: Do I follow your Honor, then, to s|ay that Mr. 
Quinn must connect that up, and show that the iwater main 
was leaking? 

# • • • * • j • 

Mr. Seal: May I object to this, and also ask Whether Mr. 
Quinn is going to show whether the water mai^i was leak¬ 
ing? 

Mr. Quinn: Xo; I do not know which one was leaking. 
It is a pipe near there; and I submit it is for the jury to 
draw the deduction from all the evidence of the place. 

They are in a better position to know which one of 

36 these was leaking; they (the defendantj put it in. 

* T * # * * j # 

The Court: It is for them (the jury) to determine which 
one of the pipes was leaking underground, near the place. 

Mr. Seal: May I have an exception on that, sir, for the 
record ? 

The Court: Certainly.” 
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Witness was then shown a blueprint and asked if he pre¬ 
pared the same, to which question the witness answered in 
the negative; the witness then testified that from the blue- 
print the date the water main was laid was August 1, 1930; 
that from the official blueprint (defendant’s Exhibit Xo. ) 
the pipe was a 12-inch water main; that it was under the 
sidewalk; that lie imagined the depth of the main was 4 
feet; that the water main conies down from Blair Road, 


under the pavement, under the driveway of the Standard 
Oil station, and about 2 or 3 feet east of the watering 
trough: that it continued until it got to the driveway, then 
ran east into the street just north of Mandjuris’ store. 


Xo cross-examination. 


Whereupon, to maintain the issue on his part joined, the 
plaintiff offered Robert Tilden Marmion, who being first 
duly sworn testified as follows: 


That in 1930 and 1931 he was a patient at Walter Reed 
Hospital; that he was familiar with the location near 
Georgia Avenue and Blair Road: that he visited the Mand¬ 
juris restaurant practically all the time: that he recalled 
plaintiff’s injury occurred on February 19, 1931; that he 
was not there when plaintiff fell; that he was there just 
about dusk that evening; that he saw the hole plaintiff fell 
in; that the hole was east of the trough; and about one- 
fourth to the south of the north end of trough; that there 
was mud and water in the bottom of the hole; that he re¬ 
called a truck going through the driveway, just 8 or 10 
feet east of the watering trough; that the driveway 
37 where the truck went through was made of cinders, 
the same as the rest of the walkway; that he saw 
the hole made bv the truck; that the bottom was of soft 


mire, very similar to the hole the plaintiff fell in; that the 
truck went in about a week or ten days before plaintiff’s 
accident; that he had known Mr. Fitzgerald for about 17 
years; that between the time the truck went in and plain¬ 
tiff’s accident, witness saw Fitzgerald talking with two 
officers; that they were standing right at the watering 
trough; that he came up while they were talking; that Mr. 
Fitzgerald said to the witness “But, look at this puddle 


of water 


wherpupon witness testified “and T did not see 


anvthing”; that ; Mr. Fitzgerald then said “Somebodv is 


going to break their damn neck”; 


that witness replied “I 
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am not a plumber, Captain ,’ 9 and that one of tjie policemen 
said “I am not a plumber, either”; that Mr. Fitzgerald said 
he was going to see about “this thing”; that Mr. Fitz¬ 
gerald then went into Mandjuris’ restaurant; jtliat witness 
went with him; that witness heard Fitzgerald <[*all National 
6000 and ask for the Plumbing Inspector; that fitness knew 
that National 6000 was the telephone number of the Dis¬ 
trict Building. 

On cross-examination, witness testified that fie knew Na¬ 
tional 6000 to be the telephone number of the District Build¬ 
ing because witness had worked in the District Building 
a. number of years ago; that Fitzgerald had asked Mand¬ 
juris for the telephone number of the District Building; that 
when witness heard Fitzgerald ask for the telephone num¬ 
ber witness “sang out the number myself. I knew what it 
was”; that witness did not know that Fitzgerald got the 
number he called for; that witness had worked at the Dis¬ 
trict Building onlv a short time, “vears and vehrs ago when 

Mr. Wallace was Water Register. He has beeii dead many 

.1 * 

vears”; that witness knew a lot of bovs in jtlie District 
Building; that lie used to play ball for the District ; that 
he imagined that is one of the reason*} he remem- 
38 bered the number; that he knew the humber was 
Main 4000 ; that witness did not known that National 


6000 was not the telephone number of the District Build¬ 
ing until 1930; that he knew the telephone number had been 
Main 4000; that he did not know that Main 4b()() was the 
Police Department telephone; that witness had seen the 
trough overflow a number of times; that witness had never 
seen a crack in the trough or anv water comihg out from 
the base of the trough; that he had seen water) apparently 
leaking from underground and apparently 2 feet beyond 
trough—approximately IS inches from the trough; that he 
had seen this condition 2 or 3 times; that he| was in the 
vicinity practically every day; that he had not said there 
were two officers talking to Fitzgerald; that there was onlv 
one policeman; that he saw a puddle of water on the day 
the policeman was talking with Fitzgerald; that the pud¬ 
dle was 2 feet from the trough; that the condition around 
the base of the trough was wet and soggy; that this condi¬ 
tion went out for an area of approximately 18 inches and 
then the water ran off to the south; that on the day the 
officer and Fitzgerald were talking he did not ’witness the 
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trough overflowing; that he could not sav when was tlie last 
time he witnessed the trough overflowing:: that defendant’s 
Exhibit Xo. 2 did not fairly represent the hole plaintiff fell 
in; that on the day, approximately a week before the acci¬ 
dent, when he came up and Fitzgerald was talking with the 
officer he did not hear the conversation Fitzgerald had with 
the officer; that defendant's Exhibit Xo. 3 fairly repre¬ 
sented the objects shown in the photograph on the day of 
the plaintiff’s accident, except tlie barbecue stand shown 
and the concrete to the north of Mandjuris’ store, neither 
of which were there at the time of plaintiff’s accident. 


On redirect examination, witness testified he had seen 
water to the east of the trough approximately one-fourth 
of the wav from the north end of the trough; that he had 
seen such a wet spot when the rest of the walkway was 
drv. 


39 On further cross-examination, witness testified he 
had seen such a wet spot within a week or ten days 
of plaintiff’s accident; that the officer and Fitzgerald were 
standing within 3 feet of the spot where plaintiff fell on 
the dav he saw. the officer and Fitzgerald there; that wit- 
ness had walked up and down the walk many times; that 
he could not see any difference in the pavement where 
plaintiff fell from any other spot; that the pavement looked 
as though it were solid there; that witness thought he 
could identifv the officer to whom Fitzgerald was talking. 


Whereupon, to maintain the issue by him joined, the 
plaintiff, Wiltop. E. Disney, resumed the stand and testified 
as follows: 

That he had never had the mumps; that in 1932 Dr. 
Hoffman, physician for the District of Columbia, had ex¬ 
amined him and in 1933 Dr. Gannon, physician for the Dis¬ 
trict of Columbia, had examined plaintiff. 

Whereupon, to maintain the issue on his part joined, the 
plaintiff offered Walter T. Storm, who being first duly 
sworn testified as follows: 

That he was a lieutenant in the Metropolitan Police De¬ 
partment; that in 1930 he was connected with the Police 
Department as> a private. Whereupon the following 
occurred: 
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“Mr. Quinn: I ask you if on Sunday, December! 28, 1930, 
you saw a deep hole in the sidewalk right near Mjand juris’ 
store, just south of the driveway? 


Mr. Quinn: Let me see if this will refresh your [memory: 
Did you put in the Incidental Book, on December! 28, 1930 
‘Very deep hole in tree-box space in front of 763a Georgia 
Avenue, Northwest’, and sign it ‘Private W. 'll. Storm, 

M. P. No. 13’?” j 

! ! 

Whereupon, objection was made to this testimony 
40 on the ground that the hole was 25 or 30 feet from 
the south of the watering trough and in the tree 
space, which objection was overruled and exception taken; 
whereupon witness testified that the hole was just about 25 
to 30 feet south of the watering trough and was }2 inches 
or perhaps a little more deep; that it "was not a! cave-in; 
that it was not the same size at the bottom as at the top; 
that it converged and came to a point at the bottom; that 
there was no mud at the bottom; that the hole was directly 
in front of Maud juris’ store; that he reported the hole on 
December 28, 1930, about G weeks before the plaintiff’s 
accident. 

On cross-examination, witness testified he did not know 
what caused the hole; that the hole was directly in front 
of 7635 Georgia Avenue; that he was not familiar with 
the water main laid in 1930. 

Whereupon, counsel for plaintiff announced the plain¬ 
tiff’s case closed. 

Thereupon, counsel for defendant moved the Cpurt for 
a directed verdict. 

1st. That plaintiff failed to prove that an underground 
water pipe, connected with or near a horse watering 
trough, was leaking, and that the surface of the ground 
was weakened thereby as alleged in plaintiff’s declaration. 

2nd. That plaintiff had proved only that a latefit defect 
existed, for which the defendant is not liable. 

3rd. Assuming such a condition to exist as alleged by the 
plaintiff in his declaration, no proper proof of nptice of 

3—6479a 
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a leaky watering pipe and weakened condition had been 
offered or proved. 

4th. That plaintiff’s case is based upon theory of express 
notice to the defendant of a condition, the existence 
41 of which the plaintiff has failed to prove. 

5th. That all of the testimony was to the effect 
that the wet condition of the sidewalk was caused by non¬ 
underground water, i. e., overflow from trough or from 
surface water; from the Standard Oil station or rain. 


6th. That plaintiff having alleged specifically the circum¬ 
stances leading to the injury, and upon which the charge 
of negligence was based, had assumed the burden of estab- 
lishing negligence in the manner charged, and having 
failed to do so, the rule of res ipsa loquitur has no appli¬ 
cation to the case. 


Whereupon, the motion for a directed verdict was over¬ 


ruled and exception duly taken. 


Whereupon, to maintain the issue on its part joined, the 
defendant offered Joseph C. Elbert, who being first duly 
sworn testified as follows: 


That lie was a graduate of Rock Hill College with a B. S. 
degree; that he was employed by the District of Columbia 
as computing i engineer; that part of his duties were to 
make maps, measurements and photographs; that he had 
at times made maps for counsel for plaintiff in other cases: 
that he received certain instructions on February 19, 1931, 
and as a result he went to Georgia Avenue and Blair Road; 
that he saw plaintiff there with a crowd of men whose names 
he took; that those names were those of C. J. Morris. E. J. 
Grubbs, E. W. Reid, S. T. Risler, E. D. Lamb and Charles 
Lind: that the; hole was shown to him by plaintiff; that he 
took a photograph of the hole: that the photograph marked 
defendant’s Exhibit Xo. 2 was the photograph he took of 
the hole: that the photograph fairly represented the hole: 
that he made measurements that same dav; that as a result 


of the measurements ho made map marked defendant’s 
Exhibit Xo. 4: that all objects such as horse water- 
42 ing trough, trees, poles, etc., were properly placed 
on the map: that he had talked with plaintiff: that 
plaintiff told witness he was walking on the walkway; that 
it looked in perfect condition; that he stepped on the walk- 
wav and it went down; that he showed witness his leg 
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bandaged and stated that the leg hurt him; that jplaintiff 
had walked out of the garage or Standard Oil (jompany 
station, he did not know which, and showed withess the 
hole; that the grade of Georgia Avenue at that point is 1.10 
per cent south; that by measurement the hole wasl4.7 feet 
east of the east curb, and 2 feet north of watering]trough; 
that witness got down on his knees around the hc[le; that 
he saw no other holes there. 

Thereupon, there was offered and received in evidence 
the photographs identified by the witness and marked de¬ 
fendant’s Exhibits No. 2 and 4. 

l 

On cross-examination, witness testified that plaintiff 
walked out to the hole; that he noticed condition ojf plain¬ 
tiff’s clothes; that they were muddy; that one f|)ot was 
very muddy; that one pants leg was muddy also;jthat he 
had measured the hole; that it measured 7% inches deep, 
9 inches wide at the top, 5 inches wide at the botto|m; that 
the hole was a cave-in; that the hole was comparatively 
dry; that there was no mud in it; that there was a drain 
pipe from the Standard Oil Company station in tl|e hole; 
that the pipe was in the center of the hole; that t|he pipe 
was about 3 inches below the top surface; that the pfpe was 
about 3 inches through; that it was 1% inches abbve the 
bottom of the hole; that the earth was not exactlv drv; 
that it was slightly damp—dampness you get fromja little 
drizzle; that the dirt in the hole was fairly solid; jthat he 
had not made all the photographs, others were tdken by 
Mr. Breen, an employee of the District; that oifly Mr. 
Dawson went with him to take the photograph; tjiat the 
measurements he took were only from the watering!trough 
north; that all other measurements were made in Feb¬ 
ruary, 1934; that in making the second measurements at 
Georgia Avenue and Blair Road he started at the begin¬ 
ning and came all the way down; that he did n6t take 
anv measurements that dav to identifv the Standard 
43 Oil Company drain, but made them later; that when 
taking the photograph he had not taken any dirt out 
of the hole or disturbed it; that the dirt around t^ie hole 
was black dirt, fairly soft; that no one came out j of the 
station with the plaintiff to show witness the holt; that 
plaintiff walked slowly; that plaintiff carried no cane nor 
did anyone help him; that he first saw plaintiff either in 
plaintiff’s garage or in the office of the Standard Oil Com- 



36 


DISTRICT OF COLUMBIA VS. WILTON E. DISNEY. 


pany sitting in a chair; that witness had himself written 
down names of the crowd of men; that plaintiff said noth¬ 
ing to him about the hole except that he told witness that 
the ground was in perfectly sound condition until he 
stepped on it and it went down; that plaintiff had said 
nothing to witness about the watering trough; that the 
12-inch water main shown on map ran directly under the 
sidewalk, passing directly under the Standard Oil Com¬ 
pany drain pipe, continuing past the sidewalk to driveway 
north of Mandjuris’ store and then into the street. 


Whereupon, to maintain the issue on its part joined, the 
defendant offered Francis Breen, who being first duly sworn 
testified as follows: 


That he is an employee of the District of Columbia; had 
been so employed for T 1 /^ years; that he was a photog¬ 
rapher; that he had gone to Blair Road and Georgia Ave¬ 
nue on April 24, 1934, for the purpose of taking some 
photographs: that he had taken defendant’s Exhibits Xo. 
5, 6, 7, S and 9, inclusive; had developed them himself; that 
he had also taken defendant’s Exhibits 1 and 3; that he 
had taken them on August IS, 1932; that he developed 
them himself; that he had taken defendant’s Exhibits 1 
and 3 after August 9, 1932, date plaintiff’s suit was filed. 


Thereupon, there was offered and received in evidence 
the photographs identified by the witness and marked de¬ 
fendant's Exhibits Xo. 1, 3, 5, 6, 7, 8 and 9. 

On cross-examination, witness testified the day was just 
an average day when the photographs were taken; that he 
had looked down the hole shown in defendant’s Ex- 
44 hi bit Xo. 7; that at the bottom there was an object 

with appearance of a pipe; that he had not noticed 
any broken pipes; that from defendant’s Exhibit Xo. 5 the 
dirt thrown up looked black; that witness did not remember 
that dirt was wet. Whereupon, the following occurred: 

“Mr. Seal: If your Honor please, the day before yes¬ 
terday, during the testimony of Mi*. Elmer Millard—the 
testimony relating to the hole, and to going through the 
pavement at the driveway—I moved that it be stricken 
out; and your Honor said, at that time: 

‘I think it would have to be connected up in some way; 
I do not think I shall strike it at this stage of the pro¬ 
ceedings.’ 


i 

I 

! 
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As I sec the record, I do not think it has been connected 
up, and I should like to renew that motion, at this Itime. 

Mr. Quinn: I think that has been connected up by the 
statement about Captain Fitzgerald, that the whole place 
was undermined. 

The Court: I think so. I shall have to note an exception 

for vou. 

* 

Mr. Seal: May I have an exception? 

The Court: Yes, sir.” 

i 

Whereupon, to maintain the issue on its part .joined, the 
defendant offered Andrew E. Mullen, who being first duly 
sworn testified as follows: 

That lie was an employee of the District of Columbia; 
had been for about 30 years; that his duties consisted of 
looking after minor conditions of the roadway apd side¬ 
walks in the section assigned to him; that Georgia |A'venue 
and Blair Road formed a part of his territory; |t.hat he 
first learned of the hole in question on the evening bf Feb¬ 
ruary 19, 1.931; that witness put an iron peg] with a 
45 hook on it in the hole and hung a red lantern on 
it; that on February 20, 1931, he returned jmd re¬ 
paired the hole; that the hole was about 10 inches t(j) a foot 
deep; at the bottom was just kind of a damp dirt; that 
witness saw in the hole a small iron pipe that ran e^rst and 
west; that there was no other pipe in the hole; that he got 
the information concerning a hole from the Police Depart- 
ment, Precinct No. 13; that twice before on February 19, 
1931, witness had passed by in an automobile; that jhe saw 
nothing to indicate a hole; that witness knew a plan by 
the name of Captain Jim Fitzgerald; whereupon, counsel 
for plaintiff conceded that James Fitzgerald and (japtain 
Fitzgerald were one and the same person. Whereupon, 
witness testified that he had talked with Fitzgerald most 
every day; that at no time did Fitzgerald ever ball his 
attention to anything that would indicate a dangerous con¬ 
dition in the sidewalk; that Fitzgerald had discussed with 
witness about water that ran from the Standard Oil station 
onto the sidewalk; that Captain Fitzgerald had complained 
to witness that water was coming from the driveway! of the 
Standard Oil station; that a good bit of this water j would 
get on the cinder walkway; that defendant’s Exhibit!No. 
with the exception of showing a barbecue stand ajid the 
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concrete walk to the south, fairly represented the objects 
shown in the photograph; that defendant’s Exhibit No. 2 
fairly represented the hole in the sidewalk which the wit¬ 
ness repaired; that he had broken down the edges and 
packed some old materials into the hole; that he found no 
cave-in. 

On cross-examination, witness testified that he simply 
found a hole; thought the hole was smaller at the bottom 
than at the top; that he used a wheel-bar row load of dirt 
and cracked stone to fill the hole; that he used some broken 
concrete and cinders; that the iron pipe was in the ground 
not more than 2 or 3 inches; that witness may have testified 
at the former trial that pipe was 4 inches down; that the 
witness had not measured it; that witness did not think 
hole was over 10 or 12 inches deep; that pipe looked as 
though it was at the bottom of the hole; that it was 
46 not exactly at the bottom; that it might have been 
3 or 4 inches from the bottom; that the bottom was 
not soft mud: that it was not like mush; that he did not 
recall testifying that the hole had been reported to him by 
Mr. Dawson; that he was sure he had passed Georgia 
Avenue and Blair Road in the morning before the accident 
occurred; that he was riding by; that he did not stop; that 
he always makes his rounds in an automobile; that witness’ 
inspection duties related entirely to unimproved pave¬ 
ments: that he did not recall when was the last time he 
had made an inspection of this particular sidewalk; he 

could not test if v the exact dav when he last remembered 

• * 

seeing automobiles being washed; that Mr. Fitzgerald had 
complained several times to him about water running off 
on the walkway; that Mr. Fitzgerald had never complained 
about the sidewalk being weakened bv this water; that 
Fitzgerald had never called witness’ attention to the water¬ 
ing trough nor to a wet place near the trough; that the 
witness did not do anything about the complaint of water 
running off the drivewav onto the cinder walkwav; that 
Mr. Fitzgerald had not shown witness where the truck had 
fallen through the driveway: that he did not remember 
seeing fresh ashes spread on the driveway; that he had 
seen Mr. Fitzgerald within two weeks before plaintiff’s 
accident: that witness had not filled in a hole in front of 
Mandjuris’ store; that witness had filled in a hole down 
below (south of) Mandjuris’ store; that it was just a 
depression in the sidewalk space. 
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Whereupon, to maintain the issue on its part joined, the 
defendant offered M. E. Ward, who being first dijly sworn 
testified as follows: ! 


That since 1922 he had been employed by the District 
of Columbia in the Water Department; that he was fa¬ 
miliar with the water main laid in 1930; that he l|iad made 
actual measurements at Georgia Avenue and Blaiir Road; 
that as a result witness prepared a map, which said map 
was offered, received and marked Exhibit No. 10^ that the 
watering trough is 1 foot, 11% inches front the east 

• 7 • I • 

47 curb line; that the water main was 5 feet^ % inch 
from the east curb line; that water main is jl2 inches 
in size: that the intake comes into the watering trough 
from tlie south; that the size of the intake is % ijich; that 
the outlet pipe ran from the north end of the jwatering 
trough for 2 feet, 8% inches, then turns and gcjes west¬ 
ward into the street; that just to the north of the Standard 
Oil Company drain there is an abandoned 4-inch p[ipe; that 
he made actual measurements after an excavation had been 
made; that on Exhibit No. 10 the drain to the Standard Oil 
Company is shown as “D”; that the top of thaj pipe is 
1% inches above the surface; that it is a 4-inch pjpe; that 
the drain and the abandoned pipe were the only pipes run¬ 
ning east and west; that when the measurements were 
made the earth has been excavated and these p^pes laid 
bare; that in defendant’s Exhibit No. 4 the 12-inch water 
main showed at the bottom; that from his examination 
there was no pipe to the trough from the center; that there 
were only 2 pipes, one to the south intake and ore to the 
north, the outlet pipe; that the outlet pipe drained south 
of the trough into a manhole in the street; that an| excava¬ 
tion exposing all the pipes in that vicinity was made on 
April 24, 1934; that on that date all the pipes were in good 
condition and showed no leaks. 


On cross-examination, witness testified that wherj he said 
he saw no leaks he referred to the pipes in the photo¬ 
graphs; that he did not get down in the ditch to examine 
the 12-inch water main; that the pipe marked ]“Aban¬ 
doned”, and identified as “E”, was 4 feet from the curb 
line; that the joint shown on the drain pipe “D” is 4 feet, 
2 inches, back from the curb; that the abandoned pipe “E” 
and the drain pipe “D” were practically on a liijie; that 
a spot 4 feet, 7 inches, from the curb would conlie right 
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between pipe “E” and pipe “D”; that the abandoned 

pipe was about 4 inches thick; that the Standard Oil drain 

pipe is 4 inches thick; that he was not in a position to say 

that water trough had been moved since February 

48 19, 1931; that this sort of work would not come 

under witness; that there is a constant flow of water 

into trough; that water is flowing in the 12-inch water main 

all the time; that the Standard Oil Company drain was 

used simply to carry off surface water; that it was not 

connected with anv water. 

* 

On redirect examination, witness testified that there was 
pressure on the 12-inch water main; that the pressure was 
considerable: that the 12-inch main ran north and south 
and carried water to the District line for use in Marvland. 

On further cross-examination, witness testified that the 
District had an arrangement with Marvland for the fur- 
nishing of water; that the District maintained the pipes 
in the District. 

On further redirect examination, witness testified that 
the 12-inch water pipe was laid pursuant to an Act of Con¬ 
gress; that the abandoned pipe did not connect with any¬ 
thing at the point where it was abandoned, and the end 
was plugged; that there was no water in the abandoned 
pipe; that there was no dripping from it. 

Whereupon, to maintain the issue on its part joined, the 
defendant offered Walter T. Storm, who being first duly 
sworn, testified as follows: 

That in late 1930 and earlv 1931 he was attached as a 

•r 

private to Xo. 13 Police Precinct; that he worked 8 hours 
dailv; that his hours of dutv changed weekly—8, A. M., to 
4, P. M.; from 4, P. M., to midnight; and midnight 'to 8, 
A. M.; that he patrolled in a scout car alone; that his ter¬ 
ritory included; Georgia Avenue and Blair Road; that the 
2 other officers patrolling that section at different hours 
were Officers Wessels and Martin; that when he went off 
duty he was relieved by one or the other of these officers: 
that he knew Fitzgerald very well; that he had talked with 
Fitzgerald on numerous occasions; that Fitzgerald had 
never complained to witness about any condition that 
might result in a cave-in; that he had never shown the wit- 
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ness any water on the sidewalk or talked jo witness 

49 about such a condition; that lie had nevejr been in 
the vicinitv of the watering trough and! seen the 

trough leaking; that if he had seen such a condition that 
it would have been his duty to report the condition; that 
he had not seen a truck sink in the Mandjuris’ (jl rive way; 
that no one ever reported such a condition to him] 

On cross-examination, witness testified that he had never 
seen it wet around the watering trough except when rain¬ 
ing; that he had not seen a wet spot cast of the trough; that 
he ran the beat in an automobile; that on his day! off some 
other officer would fill in; that Sergeant Boyle supervised 
in No. 13 Precinct; that he thought Sergeant Boyle knew 
Fitzgerald; that he did not recall any particular time he 
had seen Boyle talking to Fitzgerald; that he had not seen 
Boyle very frequently at Mandjuris’ store; thatj the wit¬ 
ness had testified at the former trial; that Sergeant Boyle 
had been called but did not testifv. j 

Whereupon, to maintain the issue on its part joined, the 
defendant called John William Wessels, who being first 
dulv sworn testified as follows: I 

* i 

That he had the incidental book with him; that he was 
an employee of the Metropolitan Police Department; had 
been so employed for 14 years; that in late 1930 a|ad early 
1931 he was attached to No. 13 Police Precinbt; that 
Georgia Avenue and Blair Road was included inj No. 13 
Precinct; that Officers Storm and Martin were also at No. 
13; that each of them relieved the other except on days off; 
that he was acquainted with the vicinity near Georgia Ave¬ 
nue and Blair Road; that he had been in the vicinity fre¬ 
quently; that in late 1930 or early 1931 no one hjid ever 
called his attention to a leak at or near the \t a f ei 'i n g 
trough; that he had never seen a leak; that he did nd)t recall 
the trough ever overflowing; that lie knew Fitzgerald; that 
he very frequently talked with him; that he w^s very 
friendlv with Fitzgerald; that witness saw the hole 

50 plaintiff fell in: that Fitzgerald never at any time 
told witness that the sidewalk was about to cave in, 

or that someone would break their neck; that he did not 
know of a truck going through the sidewalk; that (witness 
never saw anything in the sidewalk that would indicate a 
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weakness or that might cause a cave-in; that witness made 
a report of plaintiff's accident; that witness got his in¬ 
formation from the plaintiff; that when plaintiff gave wit¬ 
ness the information upon which the report was based 
plaintiff wasiat the Standard Oil Company station; that 
witness was told by plaintiff that about 12:15, P. M., while 
walking in the tree space near watering trough, the surface 
caved in, causing his leg to be caught under an iron pipe 
about 4 inches under the surface; that plaintiff went to a 
physician, Or. L. M. Irving of Montgomery Avenue, Silver 
Spring, Maryland, for injury to right leg below the knee, 
and groin; that the injury was undetermined; that plaintiff 
stated that he had too much work on hand to go off duty 
and remained around garage; that witness saw plaintiff 
out by the trough, as well as he could recall; that witness 
saw the hole plaintiff fell in; that the hole shown by de¬ 
fendant's Exhibit Xo. *2 fairly represented the hole he saw. 


On cross-examination, witness testified that the hole 
plaintiff fell in was toward the curb; that witness knew 
what “tree space'’ meant: that he did not recall any trees 
along the curb; that plaintiff had told witness he was cross¬ 
ing tree spaced; that he did not recall whether the hole he 
saw was in the .tree space or not; that he had not examined 

the hole verv closelv; that he did not see anv mud or water 
• • » 

in the bottom; that it was practically dry at the bottom; 
that the plaintiff was near the watering trough when wit¬ 
ness first saw him: that he did not recall who was with 


plaintiff; that the witness thought plaintiff had just been 
taken out of the hole when he first saw him; that others 


were standing around with him; that he did not recall 
whether anyone was holding plaintiff up or not; that on 
reflection witness thought the report was given him 
51 after the plaintiff had been to the Doctor, because 
witness' had given him the name of the attending 
physician; that he recalled that the plaintiff’s right pants 
leg and shoe were muddv; that as witness recalled he made 
his report to the Station between 1:30, P. M., and 2, P. M.; 
that he thought Mr. Elbert and Mr. Dawson had alreadv 
been to the scene of the accident before witness made his 


report; that he did not recall placing a barrier around the 
hole; that he would pass over the sidewalk once a day for 
several days, then again it would be 3 or 4 days before he 
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would walk over it again; that he did not recall efver stand¬ 
ing in the driveway talking to Fitzgerald; that he had been 
in the vicinity, but witness had not recalled seeing fresh 
ashes in the driveway prior to plaintiff’s accident; that 
Fitzgerald had never called witness’ attention \o a place 
where a truck had gone through; that Fitzgerald jhad never 
talked to him about water on the sidewalk in thej neighbor¬ 
hood of the watering trough; that he had never complained 
to witness about water coming from the Standard Oil Com¬ 
pany station; that he had not noticed any damp Ispots just 
east of watering trough. 

Whereupon, to maintain the issues on its part jpined, the 
defendant offered Herman S. Hoffman, who being first duly 
sworn, testified as follows: 

That he graduated from George Washington University 
with a degree of M. 1). in 1924; that from his graduation 
to date he had practiced his profession; that he!is on the 
staff of Emergency and George Washington Ifospitals; 
that he is on the teaching staff at George Washington Med- 
ical School; that his practice includes diagnosis and treat¬ 
ment of all diseases ; that lie belongs to the District Medical 
and Jacobin Medical Societies; that at the request of the 
District he made an examination of the plaintiff ifi October 
1932; that the plaintiff told witness that in February 1931 
plaintiff was walking on Georgia Avenue in the Neighbor¬ 
hood of Blair Road when a portion of the sidewalk sud- 
denlv caved in immediatelv in front of him; that his 
52 right leg went down into the hole just below the 
knee, and was jammed in between a pipq and the 
sidewalk; that plaintiff’s left leg was forced backward 
along the sidewalk in such a manner as to cause him to 
strike his testicles on the sidewalk; that several men helped 
to extricate plaintiff; that he was taken to a doctor and 
treated, then went home; that plaintiff said later bn he was 
under the care of another physician, Dr. Haynes!; that he 
was at home for approximately ten weeks; that plaintiff 
gave witness to understand he had not worked for ten 
weeks; that witness could not reconcile the injuries re¬ 
ceived by plaintiff with the plaintiff’s description of the 
accident; that the injury received seemed inconsistent on 
the basis of the physical facts; that the hole, according to 
the plaintiff’s story, appeared suddenly; that the plaintiff 


i 
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had said his right leg went into the hole to a depth just 
below the knee, and was jammed in between the sidewalk, 
the hole and a pipe below the surface; that one foot, the 
foot that is extended, steps downward, throwing the center 
of balance of the body forward; that in other words, it 
adds to and exaggerates the momentum which the person 
has in going forward; that the knee cannot turn forward, 
in order to get: the left leg backward; that if he bends back¬ 
ward he can go down and lower the testicles to the level 
of the knee, but if he is going forward to accomplish that, 
he has got to break the knee joint or the bone; that he had 
examined plaintiff’s right leg; that he found a small scar 
on tlie anterior surface, which is the front of it, below the 
knee, otherwise no injury; that witness had tested plain¬ 
tiff's leg for lack of feeling; that there was no gross im¬ 
pairment of sensation; that his systolic blood pressure 
was 156, diastolic 100; that he considered the plaintiff had 
high blood pressure: that he made an examination of the 
prostate gland; that it was exceedingly tender; that the 
tenderness was indicative of diseased gland; that the plain¬ 
tiff had infected tonsils and gums; that this could account 
for high blood pressure; that infection in prostate glands 
would diminish the plaintiff’s desire and power for 
53 sexual intercourse: that witness had found nothing 
in plaintiff\s condition that would cause him to limp; 
that when plaintiff was obviously under observation he 
had a pronounced limp, but when he was not obviously 
under observation his limp diminished very markedly: that 
witness could not understand how plaintiff could have re¬ 
ceived a blow hard enough consistent with physical facts 
to cause testicles to atrophy: that the penis was slightly 
smaller than average; that the injury received by plaintiff 
would not cause the penis to shrink at his age; that it is 
a known fact that injuries resulting in atrophy of the 
testicles in young individuals, either at the age of puberty 
or adolescence Or, perhaps, of puberty, would produce a 
failure to grow to the normal size of genitalia: that 
atrophy is a shrinking: that where testicles were injured 
to such an extent as to cause atrophy, the subjected symp¬ 
toms are the lack of ability to carry out the sexual act, also 
sterility; that the things the patient cannot feel are called 
subjective: that the objective symptoms in such cases 
would be change in voice, change in the distribution of the 
hair over the body, especially the hair over the pubic 
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region; that he found no such characteristic changes upon 
examination of the plaintiff, as a matter of fact, plaintiff 
is a very definite masculine type; that the testicles have 
two functions, one is to form spermatozoa anql secondly 
creation of endocrine substance which absorbed into the 
blood stream produces sexual desire; that assuming a man 
to have been married for sixteen years and bad six chil- 

* I 

dren, the youngest of which is six, and assuming further 
that no contraceptive precaution had been takqn, that it 
could not be said that these facts are evidence of tmpotency 
or sterility; that the most accepted treatment i[or severe 
injury to testicles would be rest in bed with elevated tes¬ 
ticles and cold applications; that extravasation [is merely 
a passage of fluid from the blood vessel into tne tissue; 
that plaintiff had not advised witness when witness made 
the examination that plaintiff had a determination 
54 for sexual intercourse but was unable to copulate; 

that in absence of complete atrophy of the testicles 
witness felt inhibition was due to mental belief; that plain¬ 
tiff had gotten the idea somewhere that he could not have 
intercourse; that in an injury to testicles if the swelling 
did not subside materially within fortv-eight hours or 
three days witness would suspect some extravasation of 
fluid; that if the fluid is not relieved the pressure on the 
testicles would cause atrophy; that witness kne^ T of cases 
where a male with only one testicle was able to procreate; 

that such was verv common. 

* 

On cross-examination the witness testified th^t he had 
testified in the previous trial of this cause; that h|e thought 
he had testified concerning infected tonsils; that witness 
had said the prostate gland could not have been affected 
unless there had been sufficient force to produce g fracture 
of the pelvis or something of that sort; that witness had 
never heard of a case where the prostate gland was 
affected by force; that if there was enough force| to affect 
the prostate gland it would unquestionably fracture the 
pelvis and other bones; that if a man fell in sucjh a posi¬ 
tion to strike his testicles, and jam them up against the 
perineum hard enough to affect the prostate j gland it 
would probably kill him; that the shock would b<* terrific; 
that if the plaintiff did hit the perineum it was within the 
bounds of possibility the prostate gland would b^ injured; 
that the most common cause of tender prostate j gland is 
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infection; that nerves in the neighborhood of the prostate 
gland would have no effect on the gland itself; that nerves 
supply specific parts of the body, every nerve in the body 
goes to a specific portion of it; that if a patient has trau¬ 
matized nerves in one arm it would not affect the other 
arm, or a leg, that the nerves affecting the prostate gland 
is well in tlioi body toward the bladder, well above the 
scrotum; that it is possible to have an atrophy of the tes¬ 
ticles by a blow on the testicles, but it is not common; that 
witness has known it to happen; that witness has 
55 found plaintiff’s left testicle somewhat smaller than 
right; that witness could not say that the left tes¬ 
ticle had atropied; that if witness made an examination at 
the present time and found left practically gone witness 
would say that; it had atrophied; that if both testicles had 
completely atrophied then plaintiff would be unable to 
copulate. 

On redirect examination the witness testified he did not 
think it advisable for a man who had received injuries such 
as the plaintiff claimed to have received to get out of bed 
and return to his place of business and be on his feet; that 
he would not advise such a course of conduct until the 
swelling at least had gone down; that when the witness 
examined the plaintiff the plaintiff had two testicles, the 
left of which was somewhat smaller than the right; that 
what the relative size was at the time of the injury the 
witness could not sav; but the left testicle was definitelv 
smaller than the right. 

On further cross-examination the witness testified that 
the left testicle was one-third or one-half the size of a 
normal testicle. 


Whereupon if was agreed by counsel, with consent of the 
Court that the plaintiff be reexamined by the witness Her¬ 
man I. Hoffman, in the presence of Dr. Franklin Hilton to 
represent the plaintiff, on Saturday, February 2, 1935, and 
the jury be given the result of such examination at a later 
time. 


Whereupon, to maintain the issues on its part joined, the 
defendant offered M. E. Ward, who being first duly sworn, 
testified as follows: 

That he had brought with him the records of the Water 
Department appertaining to the watering trough at Geor- 
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gia Avenue and Blair Road; that the records showed that 
the trough was installed in 1914; that the drain! at that 
time was at the south end of the trough; that the cjrain ran 
east from the trough; that it did not connect with any 
sewer, but ran into a ravine where the Standard ^)il Com¬ 
pany station now stands; that the next record shojved that 
in 1915 the trough was then connected with! a sewer 
5G in the street; that the drain then ran wesjt of the 
trough; that the next record was on July |3, 19.59; 
that on that date the fountain was changed, brought south; 
that witness assumed it was moved to permit a driveway 
to the Standard Oil Company station; that the intjake was 
then put on the south side of the trough and thej outflow 
to the north; that when the drain was changed in 1915 the 
old drain to the ravine was abandoned; that the abandoned 
pipe ran eastward and tilted to drain into the ravine; that 
from the position it was laying witness could say that 
there was no possibility of it belonging to any other drain; 
that in the opinion of witness the drain could not conduct 
the water eastward. 

On cross-examination the witness testified that in August 
1930 the records showed the water main was laid; that at 
that time no change was made in the horse watering trough 
except the inlet was connected to the water main; that in 

1929 the trough was just turned around and the f^ed pipe 
came in at the south and the drain remained at thfe north- 
that witness had nothing to show just how far south the 
trough was brought when the Standard Oil Company built 
in 1929; that witness had nothing to do with any repairs to 
be made, or made; that this work came under another em¬ 
ployee, Mr. Owen Sullivan. 

On redirect examination the witness testified tjhat the 
intake pipe is smaller because the water in the intake is 
under pressure; that the 12-inch water main was la^d under 
the surface of the street in 1904 but did not comb up as 

I 

far as the horse watering trough; that subsequently in 

1930 when the 12-inch water main was continued the intake 
was then shortened and connected nearer the trougjh. 

i 

Whereupon, to maintain the issues on its part joined, the 
defendant offered Henry J. Martin, who being first duly 
sworn, testified as follows: 
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That he was a member of the Metropolitan Police De¬ 
partment, and had been so employed for eleven years; that 
in the Jate 1930 and earlv 1931 he was assigned to 
57 the 6th Precinct; that Georgia Avenue and Blair 
Road was in that precinct; that it was a part of 
witness’ beat; that he patrolled his beat in a motor car; 
that he is familiar with the vicinity of Georgia Avenue 
and Blair Road; that he knew where Mandjuris restaurant 
and the horse watering trough were; that he was in the 
vicinity frequently; that he knew Mr. Fitzgerald very well; 
that he had talked with Fitzgerald whenever he met him; 
that Fitzgerald never made a complaint in late 1930 or 
earlv 1931 with reference to a leaking watering trough, 
nor did he complain to witness about water coming out of 
the ground or,standing on the pavement; that witness had 
never himself observed a leak in the watering trough; that 
under normal conditions he had never seen an overflow of 
the trough; tljat witness knew plaintiff; that he saw the 
hole plaintiff fell in; that it was just a short distance north 
of the trough,! and two feet east of the trough; that de¬ 
fendant’s Exhibit Xo. 2 fully represented the hole; that 
several days after the accident witness talked with plain¬ 
tiff; that plaintiff told witness he was walking in the vicin¬ 
ity of the watering trough, that his footing gave way, and 
plaintiff sank into the ground. 


On cross-examination witness testified that the hole 
could have been a foot in diameter and two feet deep; that 
there was a vellowish-looking mud in the bottom; that wit- 
ness did not see any water in the bottom of the hole; that 
he saw the hole in the evening; that the witness saw a 
small pipe in the hole: that he did not recall in what di¬ 
rection the pipe ran; that the hole was barricaded when 
witness saw it; witness thought the hole wider at the top 
than at the bottom; witness did not remember incident of 
a truck sinking in driveway some ten days before plain¬ 
tiff’s accident; that his attention had not been called to it; 
that he did not remember seeing anv ashes in the drive- 
way; that he had not heard Mr. Fitzgerald complaining 
before the accident about a squashy condition 
58 around the watering trough; that onlv on rainv davs 
had witness noticed the walkwav around horse 
watering trough wet; that Mr. Fitzgerald had never com¬ 
plained to witness about the Standard Oil Company sta- 
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tion; that besides officers Wessels and Storm, (Sergeant 
Boyle was also on duty in the vicinity of Georgia Avenue 
and Blair Road; that on witness’ day off he was jrelieved, 
sometimes bv officer John 0. Patton; that sometimes motor- 
cycle men would also patrol that section; that they were 
free lances; that he could not recall the names o[f any of 
them; that he had seen some of the motorcycle ipen stop 
at Hand juris restaurant; that he did not see the j plaintiff 
the day he fell; that when witness saw plaintiff! he was 
limping. J 

l 

Whereupon the testimony of Howard T. Suit, aj witness 
for the defendant, who testified at the former trial, and 
since died, was read. At the former trial the witness tes- 

7 # I 

titled that he was connected with the Water Department 
since 1922; that his duties were to examine street hydrants 
and to take care of horse water troughs; that he whs doing 
that sort of work in January and February 1931; that he 
was familiar with the horse watering trough at Georgia 
Avenue and Blair Road; that he made his inspections every 
week or ten days; that for a period of three or four months 
pfror to February 19, 1930, he had found the trough in 
good condition; that he found no leaks nor overflow; that 
his immediate superior was Owen Sullivan; that witness 
had a route to cover; that he followed the route daf in and 
day out; that he had had the same route since 1922; that 
he kept a record to show repairs made by him; that he 
was a plumber and made minor repairs; that the report 
was then turned over to another employee named I>oose. 

i 

On cross-examination the witness testified the trough 
was close to the curb, he did not know exactly hoyr close, 
right at the edge of the sidewalk. 

Whereupon, to maintain the issues on its part joined, the 
defendant offered John F. Kelly, who being first duly 
sworn, testified as follows: 

59 That he was an employee of the Water Depart¬ 
ment, so employed since June 18th, 1928, that j he was 
Foreman of Construction Work, installations of mains; 
that he was familiar with the vicinity of Georgia ^venue 
and Blair Road; that he recalled when the extension, of the 

4—6479a 
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water main was made into Maryland on July 31, 1930; that 
at the time the main was laid witness made a check to see 
that it was in good condition; that the water was turned on 
at 3:30 A. M.; that he made an inspection at 7:30 A. M.; 
in addition to the one made at 3:30 A. M.; that all joints 
were inspected; that there were no leaks. 


On cross-examination the witness testified that the 
Suburban Sanitary Commission tilled in the ditch after the 
inspection; that the ditch ran right under the sidewalk; that 
he had nothing to do with connecting the watering trough 


with the main; that he knew nothing about a leak there or 
about the main being tapped. 


Whereupon, to maintain the issues on its part joined, 
the defendant offered Henry F. Loose, who being lirst 
duly sworn, testified as follows: 


That he had been employed in the Water Department, 
District of Columbia, for eighteen or nineteen years; that he 
is the chief telephone operator in charge of receipts of 
complaints regarding leaks, et cetera: that any complaints 
on water leakage would come to witness; that witness 
would assign the complaint to the division to which it be¬ 
longed; that on the original records made and kept by 
witness for the month of February 1931, no complaint of 
a leaky water pipe was recorded or received; that the 
records showed on February 19, 1931, employee Suit made 
an inspection of the horse watering trough at Georgia 
Avenue and Blair Road; that the record did not indicate 
the time Suit was there; that on February 5th, 1931, the 
record indicated that Suit made an inspection; that 
Georgia Avenue and Blair Road was in his regular route. 


On cross-examination the witness testified that the 
60 records witness had with him were records based on 
reports that came to him from various divisions cer¬ 
tifying what class of work the men had done that dav; that 
if a man were told of a telephone complaint he would make 
the repair, then the result of his work would be shown on 
the sheet; that he had no sheets showing the record of com¬ 
plaints; that the cards would show complaints; that Mr. 
Sullivan had these cards; that prior to February 1931, that 
is on June 1930, there was a complaint; that the complaint 
in June 1930 was a leak; that wit ness did not know who made 
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the complaint; that it may have been made by ja citizen; 
that he knew Mr. Fitzgerald; that witness had pot heard 
Fitzgerald make any complaint; that witness’ division was 
the Water Survey Division; that lie had nothing io do with 
the Plumbing Department; that he would have nothing to 
do with a complaint turned over to that Departpient; that 
the District Building telephone number is National 6000; 
that the card Mr. Sullivan had was a part of the permanent 
records. 

61 Wherefore, to maintain the issue on its pprt joined 
the defendant offered Dr. Herman S. Hoffinan, who 
being first duly sworn, testified as follows: 

That on Saturday, February 2, 1935, he made an exami¬ 
nation of the plaintiff in the presence of doctors J. A. Gan¬ 
non and J. Franklin Hilton and counsel for defendant; that 
witness found the right testicle of the plaintiff norknal; that 
the left testicle was about to % smaller than the right 
testicle; that witness had found two testicles; that he ex¬ 
amined plaintiff’s blood pressure and found it to be 
162/100; that he made an examination of plaintiff’s teeth 
and gums; that the gums were somewhat improved over 
the previous examination in 1932; but that some pus could 
still be extracted from the gums; that the tonsil^ showed 
evidence of chronic infection; that upon examination of 
the penis he found the same to be perfectly norma] in every 
respect; that he attempted to examine the prostate gland; 
that he could feel the consistency of the gland but when 
lie attempted to obtain fluid from the gland the patient 
either would not or could not permit the extraction of fluid; 
that the plaintiff said he could not stand the pain incident 
to an examination of the prostate gland; that whgn plain¬ 
tiff rubbed or attempted to rub, the prostate gland the 
penis increased in size; that he examined the plaintiff’s 
right leg for a scar; that there was no evidence of a scar 
as far as witness could see; that he took photographs of 
plaintiff’s lower extremities from the waist down; that Dr. 
J. Franklin Hilton, physician employed by the plaintiff, 
was present at the time the photographs were taken; that 
a blood pressure of 162/100 was considered higl}; that it 
was slightly higher than when he took it before! that he 
had marked off on one of the exhibits, namely exhibit No. 
13, certain areas; that the front part of the leg is sup¬ 
plied by certain definite nerves; that each of thfe nerves 
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supplies a specific part of the body as indicated or marked 
off on the exhibit; that whenever the nerve in a particular 
area is affected the whole area served by that nerve is af¬ 
fected; that that part of the plaintiff’s leg, which the 

62 plaintiff claimed to be anaesthetic involved three 
areas; that the medical profession recognized that 

as impossible; that if a nerve is traumatized so that you 
eel an anaesthesia the whole area served bv the nerve would 
be affected, in other words, the plaintiff would not get 
anaesthesia above and below the knee without the leg being 
affected for an area extending up to about, say, six or eight 
inches below the hip; that the plaintiff could not have an 
anaesthesia at the point he claimed without having the 
entire leg and thigh affected; that the size of the plaintiff’s 
penis, if anything, was slightly larger than the average; 
that the witness took measurements of each of the legs; 
that the thigh muscles at the point midway between the 
anterior ereetos spinal, in other words, that is, midway 
between the hip and knee on the right side was 23 inches 
in circumference; on the left side it measured at the same 
point 22M> inches in circumference; that below the knee, 
that is, four inches below the lower border of the patella, 
the measurements were exactlv the same on both sides; 
that the witness was accustomed to taking X-rays; that he 
had specialized in X-ray work in 1926 when witness was 
engaged at the U. S. Veterans’ Bureau Diagnostic Center 
at Mt. Alto; that he had taken X-rays of the defendant; 
that he took it on Saturday afternoon of February 2nd, 
1935; that Dr. Hilton was present; that where a limb 
shrinks from disuse or injury to the nerve, not only the 
muscle to that part gets smaller but because the limb is 
favored, the limb in disuse causes the bones to tend to thin 
out; that the X-ray photographs showed no such condition 
present that indicated the thinning out of any of the plain¬ 
tiff’s bone; that witness attempted to take the picture in 
such a manner that the testicles instead of the scrotal sac 
would be apparent; that he did not succeed; that it is rather 
difficult to take photographs of tissue because X-ray shows 
up the bony structure only and not the tissues; that he was 
unable to get a photograph of the testicles; that the plain¬ 
tiff left the office before the plate was developed and wit¬ 
ness had no opportunity to take another; that the 

63 photograph shows the shape and size of the penis; 
that the X-ray gives some idea of the relative size 


DISTRICT OF COLUMBIA VS. WILTON E. DISNEY. | 53 

i 

and the condition of the bones of the body; that witness had 
used the most delicate test to ascertain whether tjie plain¬ 
tiff was anaesthetic; that he had used a small [piece of 
absorbent cotton and touched lightly over the abeas and 
that this method is the usual manner of eliciting sensa¬ 
tions; that the witness was able to move the testicles freely 
in the sac on both sides; that the fact that each of) the tes¬ 
ticles were freely moveable indicated that there [were no 
adhesions present; that assuming that a man held adhe¬ 
sions in the scrotum thev generallv were caused b\f disease 
or injury; that an inflammatory process, whethej* due to 
injury or disease would cause adhesions; that on the out¬ 
side of each testicle there is a collection of tubes called 
the epididymis; that the function of the epididymis is 
merely to conduct spermatozoa already manufactured by 
the testicle to the seminal vessel where it is stored; that 
in any severe injury to the testicle the epididymis should be 
involved; that the epididymis would show an extravasa¬ 
tion of fluid; that it is very rare to get an injury to] the tes¬ 
ticle or what is know in medical terms as architis; that 
architis is an inflammation of the testicle proper; that what 
usually happens in an injury of this character is that the 
tissue around the epididymis is contused and an extravasa¬ 
tion of fluid enlarges the scrotum; that ordinarily the tes¬ 
ticle is not involved in a contusion; that architis is present 
in diseases such as mumps; that about 25% of the males 
who develop mumps develop architis; that where the tes¬ 
ticle is involved there is more danger of atrophy; that 
generally where the epididymis is involved you do not get 
atrophy of the testicle; that as result of the examination 
made on Saturday in the opinion of the witness the plaintiff 
could get an erection; that it was obvious that |a mere 
handling of the penis induced the beginning of 3m erec¬ 
tion; that when the lights were placed on plaintiff’s body 
including the penis there was a movement of the testicles 
and an increase of the penis. 

64 On cross-examination the witness testifibd that 
witness did not say that it was obvious that plain¬ 
tiff was not affected in his ability to copulate, that what 
witness did testify to was that the plaintiff, in witness’ 
opinion, could have an erection; that it was obvious that the 
penis could get larger; that witness had seen humans 
who were able to have an erection and yet not njiaintain 
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intercourse; that the witness had seen this, not with males 
whose both testicles had been removed but with persons 
who possessed hoth testicles; that the cause was psychic 
influence and nerves; some had syphilis and others gon¬ 
orrhea: that outside of persons affected with syphilis and 
gonorrhea witness had also known of cases where severe 
shock would prevent a person from maintaining an erec¬ 
tion sufficient to have intercourse; that the anaesthetic 
condition of the plaintiff’s leg could be caused by trauma 
and that such a condition was due to traumatized nerves; 
that it was probable that a man’s nerves could be injured 
in a fall such as described by plaintiff; that plaintiff ex¬ 
hibited no evidence of injury to the nerves but showed a 
condition known as hvsterical anaesthesia: that in liyster- 
ical anaesthesia the nerve is not injured at all; that when 
the witness was examining the plaintiff and touching parts 
of the skin with a piece of absorbent cotton plaintiff would 
say whenever witness touched plaintiff “I feel it” or “I do 
not feel it” that witness noticed he said “I do not feel it” 
every time he touched a place near plaintiff’s right leg; 
that plaintiff had his eyes closed as per instructions when 
being examined for touch: that witness did not press the 
testicles between the thumb and finger sufficientlv hard to 
hurt the plaintiff; that you cannot tell by squeezing the 
testicle whether the testicle will function or not; that wit¬ 
ness could not tell whether the testicle was dead or alive by 
the squeezing method; that the witness did squeeze it hard 
enough to get the size of it: that it was evident there was 
life in it but he did not squeeze it hard enough to hurt 
plaintiff: that witness did not squeeze it sufficiently to say 
whether the plaintiff reacted to pain; that the tes- 
65 tide is a very sensitive organ and that a person 
would wince with the slightest pressure, but that this 
would not indicate whether it could function or not; that 
there were no shadows in the X-ray picture to indicate the 
right testicle: that the curve shown in the picture indicated 
by counsel was the scrotal shape; that the testicles were 
not apparent from the X-ray; that the shadow outlined 
by counsel was the scrotum and not the testicle; that on the 
left side there were superimposed shadows; that there is 
no tissue in the scrotum; nothing but skin and does not show 
up anything but the vaguest sort of outline; that witness 
could not see any shadow that could be called a testicle; 
that what he attempted to do in taking the X-ray was to 
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bring out (he shadow showing the testicle; thatj the tes¬ 
ticle is much smaller than the scrotal bag; that he had 
examined the prostate gland and that it was normal in 
size and consistency; that he had attempted to examine it 
but plaintiff would straighten up so that he coulcjl not ex¬ 
amine it; that he had continued to try to make an Examina¬ 
tion; that he did not get sufficient fluid out of the igland to 
examine it; that in his former examination plaintiff had 
reared up so that witness could not examine the prostate 
gland; that at the examination the witness madejon Feb¬ 
ruary 2, 1935, the left testicle was approximately the same 
size as it was when he made the former examination; that 
witness did not remember saying that the left tesjicle was 
a little smaller than the right; that he did not recall so tes¬ 
tifying; that witness did remember saying at the former 
trial that the left was one-half to one-third the size of the 
right; that the penis changes in size constantly, depending 
upon the environment and circumstances; that the wit¬ 
ness’s recollection was that the penis was larger at the 
last examination than it was at the former; that what the 
witness meant was that it depended upon the immediate 
circumstances; the condition of the temperature^ of the 
room; the people there; his own thoughts; the Effect of 
massaging the gland, and handling the penis ; that in 
f>6 1932 the witness had said that plaintiff’s external 

genitalia, that is his penis and scrotum wefe some¬ 
what larger than the average and that the statement made 
in 1932 was not inconsistent; that it depended ujpon cir¬ 
cumstances such as witness had given; that the witness had 
not stuck any pins or needles into the plaintiff to see 
whether or not there was anaesthesia in the right leg and 
that a slight touch is the more sensitive method; that 
trauma of a nerve injures the whole part supplied by the 
nerve and not, a part of it; that it is just like blowing out 
a fuse on a line—that the blowing out of a fuse would not 
put out one or two bulbs on that line, but all of them; that 
the example given was a fairly good analogy; that during 
the examination on the 2nd of February, 1935,| witness 
had measured off the exact area which plaintiff claimed to 
be anaesthetic to the touch; that on the photograph he had 
marked over the exact area to bring out the lines j that lie 
had pencil marks on the skin before taking the picture and 
that the photograph’s reproduction of the lines was taint; 
that he had marked over the lines to accentuate th^m; that 
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to say that the left testicle was atrophied the witness would 
have to know* the previous size; that the witness was un¬ 
able to sav from an examination that the left testicle was 

^ i 

always or % smaller; that atrophy would of course re¬ 
sult in the testicle being smaller; that loss of function 
would also occur in atrophy but that the loss of function 
would not necessarily be accompanied by loss of feeling; 
that it was not likely that there would be loss of feeling; 
that witness had within certain bounds or limitations tested 
to see if there was any loss of feeling. 

On redirect! examination, the witness testified that what 
he tested plaintiff for was to ascertain whether or not he 
had two testicles and that in his opinion he found two tes¬ 
ticles; that in his opinion plaintiff did not have traumatized 
nerves. 

Whereupon* to maintain the issues on its part joined, the 
defendant offered John R. Jenkins, who being first 
67 duly sworn, testified as follows: 

That during the latter part of 1930 and the first part 
of 1931 he was a member of the Metropolitan Police 
Department, and at that time witness was assigned to 
Precinct Xo. 13, which is now known as Precinct Xo. 6; 
that among the duties assigned to him he relieved officers 
^Vessels, Martin and Storm; that in relieving these officers 
from time to time his dutv brought him in the vieinitv of 
Georgia Avenu,e and Blair Road; that he was familiar with 
that section; that he made his rounds or trick of dutv in 
an automobile; that he was familiar with the Standard 
Oil Gasoline Station and the watering trough and the 
Mandjuris restaurant; that he knew a man by the name of 
Fitzgerald, also known as Captain Fitzgerald; that he had 
not talked with Fitzgerald more than half a dozen times in 
his life: that during the times he talked with Fitzgerald, 
Fitzgerald had never called his attention to a bad condition 
at or near the watering trough in the later part of 1930 
or the first part of 1931; that Fitzgerald had never called 
the witness’ attention to a place just north of the Mand¬ 
juris restaurant where a truck or automobile was alleged 
to have sunk up to the hub; that the witness had made 
casual observations of the walkway on the east side of 
Georgia Avenue just south of the Standard Oil Station; 
that there was nothing in the condition of the sidewalk to 
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indicate a weakness to the witness; that he couljd not say 
that he had seen cars being washed at the Standard Oil 
Gas station, but that witness had used the station to wash 
the mud off the wheels of his car with a hose; that the wit¬ 
ness had noticed that the water flowed toward tjhe street, 
that some of it flowed to the north side and would jrun down 
toward Blair Road, that at other times the water would 
run down toward the cinder path; that the only| times he 
had seen water standing on the east side of thej watering 
trough as far as witness remembered was when they were 
washing the concrete at the Standard Oil station or after 
a rain, but never during dry weather. 

68 On cross-examination the witness testified that 
when he washed the mud off the wheels df his car 
the car would be located back in the gasoline stajtion near 
the oil pits at the back end, or the southeast corpcr of the 
station; that he had washed his car at the Standard Oil 
Company station two or three times; that he would wash 
his car at whatever gasoline station would be nearest him 
at the time; that the water, when he used the Standard Oil 
station, would run alongside of the coping and into the 
drain near the lamppost; that he noticed the water went 
into the trap; that if there was not too much [water it 
would all go into the trap; that there was not (too much 
water when he washed off the wheels of his car, tjhat when 
the attendants of the station would wash off the cement 
there would be too much water for the trap; (that the 
water would run down on the cinder path and beside the 
watering trough and the water would naturally go over 
to the curb and into the roadway; that he had not seen 
much water standing; that the water would run back to¬ 
ward the barbecue roasting stand on the lot south of the 
Standard Oil Company station; that he was not sure that 
in February 1931 the barbecue stand had been ejected in 
its present location; that the ground was down grade to¬ 
ward the barbecue stand; that between the Staudard Oil 
Company driveway and the trough it was very nearly 
level but the ground inclined to the south there; tliat when¬ 
ever they were washing the station down the witness re¬ 
called looking out for puddles and if he had ^een any 
water standing on the cinder walkway the witness would 
have had to make a report of it; that he did not! see any 
water standing on the cinder walkway; that he had seen 
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the water running down the concrete runwav toward the 
store; that he had also seen water running both ways; that 
he had seen it run down toward the south; that he had seen 
it also run down toward the sidewalk when the trap did not 
take it all; that he had never seen enough water there to 
make a complaint about it; that he had never made a re¬ 
port or complaint about water coming from the Standard 
Oil Company; that witness could not say that he 
69 had seen any ashes in the driveway just north of 
the Mandjouris store; that he had never seen any 
fresh ashes there where a truck went through; that no one 
had ever called his attention to it: that Fitzgerald had never 
complained to the witness; that the witness had only had 
two conversations with Fitzgerald, as far as he remem¬ 
bers, in his lifetime; one was about a policeman and the 
other was about some ashes; that when he saw Fitzgerald 
it was not during one of the times that he was washing off 
the wheels of his car, nor was the conversation had at a 
time when the station was being washed down; that Fitz¬ 
gerald had never complained to the witness about the water 
coming from the Standard Oil Company. 


On redirect examination the witness testified that de¬ 
fendant’s Exhibit Xo. 3 fairly represented the condition 
shown in the photograph; that witness did not wash his 
car at the place where the Ford automobile was indicated, 
but washed his car near the back of the station; that the 
water came down over the concrete and would run south 
from the driveway onto the cinder path and back toward 
where the barbecue stand is now built; that defendant’s 
Exhibit Xo. 1 fairly represents the objects shown. 


On further cross-examination witness testified that the 
water came down the concrete and turned back from the 
cinder path toward the barbecue stand; that it would be 
wet east of the trough, but that a pedestrian could walk 
there without getting the feet wet; that the water would not 
stand in puddles; that there was not enough water to do 
any damage; that as the witness remembered the barbecue 
stand was where the photograph showed it to be, but he 
was not sure about it. 


Whereupon, to maintain the issues on its part joined, the 
defendant offered Peter B. Cox, who being first duly sworn, 
testified as follows; 
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That he lived at Woodside, Silver Spring, Maryland; 
that he was foreman of construction for the Suburban 
Sanitary Commission; that he recalled in July, 1930, when 
a trench was dug and water brought from the Dis- 

70 trict into Silver Spring, Maryland; that he ^vas fore¬ 
man of construction; that the trench was excavated 

and the pipes laid and the back-filling done; that the earth 
was hand-tamped; that when the work was completed it 
was practically in as good a condition as it was before 
it was dug up; that there were no holes; that he was there 
when the water was turned on; that the pipes were ex¬ 
amined for leaks before the back-fill; that therel were no 

7 j 

leaks; that he knew a Mr. Masson; that Mr. Majsson was 
the engineer for the Sanitary Commission; that Mr. Mas¬ 
son was in charge of this work; that there was bne fore- 
man on each shift; that there were three shifts used, work¬ 
ing day and night; that the other foremen were Mr. 
Stocksdale, who is now dead, and Mr. Mehaffey. 

On cross-examination the witness testified that he 
tamped the dirt down when the trench was back-filled; that 
it was done very carefully; that when he finished the sur¬ 
face was firm and perfectly safe; that the earth! was dry 
at that time; that if it caved in later it was more probably 
due to some water getting in in some manner other than 
from a wash out; that he could not sav that the water came 
in from a pipe leaking; that he could not say that such 

would ordinarily be the case. 

* 

Whereupon, to maintain the issues on its part joined, the 
defendant offered Donald S. Masson, who being first duly 
sworn, testified as follows: 

That lie lived at Silver Spring, Maryland; that he was 
field engineer for the Suburban Sanitary Commission; that 
he recalled in July 1930, and August 1, 1930, that the Dis¬ 
trict water main was carried into Silver Spring; that he 
was in charge of the job; that the main was laid the last 
day of July or the 1st day of August 1930; that [the work 
was carried on day and night until the job was cojmpleted; 
that the witness made an examination of the mjiin after 
it was laid to see that all joints were tight and (were not 
leaking; that precautions were taken to tiamp the 

71 earth from the bottom of the ditch straight to the 
top; that he was present when the water was turned 
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on; that there were no leaks; that a Mr. Cox and a Mr. 
Mehaffev and a Mr. Cecil were the foremen on the job; 
that the purpose of laying the water main was to provide 
Silver Spring, Maryland, with water during dry spells; 
that he thought the pipe was an 8-inch water main; that 
at that point there, was not very much pressure; that a 
booster station had to be erected at Fern Street and 
Georgia Avenue to carrv the water in to Marvland; that 
they had to make a loop in the District water main and 
put pumps in to get enough pressure to carry it into Mary¬ 
land; that after the booster station was put in there was 
about 50 pounds pressure; that the booster station was put 
in subsequent to the ditch being filled; that when he left 
there were no leaks. 

On cross-examination the witness testified that he put in 
the main, filled up the ditch and tamped it down carefully, 
and the water was then turned on; that he examined the 
joints; that there were no leaks; that the ditch was then 
back-filled; that the booster station was then put in at Fern 
Street, south of Georgia Avenue and Blair Road, about 
three blocks south, as well as witness could remember; 
that he did not examine the pipes after the booster station 
was put in; that to have examined the pipes after the 
booster station was erected it would be necessary to dig up 
the trench; that he did not know what pressure was on the 
pipes before it was filled; but it was a lower pressure, lower 
than was used in Maryland; that there was sufficient pres¬ 
sure to carrv the water into Marvland, but not sufficient 
for use there; that the booster station was necessary to get 
a great deal more pressure; that at the time the pipes 
were tested there were no leaks. 

On redirect examination the witness testified that there 
was sufficient pressure however to produce leaks if there 
had been any unconnected places or defects at the time the 
ditch was back filled. 

On further cross-examination witness testified that he did 
not think that the additional pressure would have 
72 brought any leaks; that in the light of the witness’ 
experience he did not think that the raise in pressure 
would have any effect on it; that the water came out at a 
fire hvdrant at the Bliss Electrical School; that there was 

also a fire hvdrant on Georgia Avenue near where the 

•> 
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buses and street cars stop; that as far as the witness knew 
there had been no complaint from the District afterwards 
about the ditch sinking in; that he had never heajrd of any 
leaking at the place where the back-filling was done; that 
witness was present when the ditch was dug near the 
watering trough; that one piece of pipe was removed in 
order to put in a bend; that the pipe that was removed 
ran north and south; that it was changed so as to put a 
bend in it and the direction changed to northeast, then 
another bend started and run north and south; that this 
bend started just about at the watering trough; t|hat there 
was an abandoned piece of pipe taken up; that the District 
did that; in other words, the 12-inch water main came up 
Georgia Avenue, made a sharp angle, came over to the side¬ 
walk, and then went north past the watering trough on the 
east; that as far as witness knew there was no break in the 
pipe below the watering trough. 

Whereupon, to maintain the issues on its part joined, the 
defendant offered John 0. Patton, who being first duly 
sworn, testified as follows: 

That he is a member of the Metropolitan Police Depart¬ 
ment, and is connected with the Detective Bureau; that in 
the latter part of 1930 and the early part of 1931 witness 
was attached to what was known as Precinct No. 13, now 
known as Precinct No. 6; that Georgia Avenue gnd Blair 
Road is in Precinct No. 6; that he patrolled the vicinity of 
Georgia Avenue and Blair Road during the latter part of 
1930 and the early part of 1931; that it was his d^itv to re¬ 
lieve officers ^Vessels, Storm and Martin; that h£ knew a 
man bv the name of Jim Fitzgerald, sometimes referred 
to as Captain Fitzgerald; that Fitzgerald had kejbt stables 
and teams of horses just off Georgia Avenue and 
73 Blair Road; that he had talked with Fitzgerald 
often; that he knew him fairly well; that Fitzgerald 
had never made a complaint to him nor criticized the walk¬ 
way east of the watering trough and north of Man|uris res¬ 
taurant; that witness had walked along the sidewalk on 
the east side of Georgia Avenue many times; thatjlie never 
saw a leak coming from the watering trough; thdt he had 
seen water on the east side of the watering trough !on many 
occasions after rain or after the filling station haji flushed 
down the pavement; that defendant’s Exhibit Nds. 1 and 
3 fairly represented the condition existing in tjie latter 
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part of 1930 and the early part of 1931, with the exception 
of the cement driveway just north of Manjuris Restaurant 
and with the exception of the barbecue stand shown in the 
photograph. 


On cross-examination, the witness testified that Captain 
Fitzgerald never complained to him about the water running 
from the station when it was flushed; that witness had seen 
water after rain or after the flushing of the Standard Oil 
station on the sidewalk or cinder path; that there was an in¬ 
cline toward the south; that often times people would walk 
in the street lo keep from walking in the cinder pathway 
alongside the trough; that the pathway was three or four 
feet east of the trough and that the water would be in the 
pathway customarily used by pedestrians; that the witness 
would notice water there after a rain was over and after 
the flushing down hours of the filling station; that the 
water would stand after a rain and after the flushing of the 
driveway; that the witness had not seen water standing 
there when the sidewalk was drv; but that near the store 
in the private driveway north of Mandjuris store there was 
really a mudhole; that defendant’s Exhibit Xo. 1 indicated 
that the drivewav was concrete but it was not concrete in 


late 3930 or earlv 1931; that the drivewav was of the same 
material as the walkway running past the trough—cin¬ 
ders; that there was no curb at the driveway north of the 
Mandjuris store; that the curb was broken off before you 
got to the drivewav; that witness did not know anv- 
74 thing about a truck dropping in a hole in the drive¬ 
wav; that lie had not seen a truck in a hole there 
and never knew of a truck dropping in a hole there; that 
he had not seen anv fresh cinders; that the cinders on the 
pathway were black; that the witness recalled several times 
someone tryirig to dry up the place there by putting cin¬ 
ders out of the stove; that it was possibe that witness saw 
Captain Fitzgerald when he saw the cinders there, but Cap¬ 
tain Fitzgerald made no mention of it; that Captain Fitz¬ 
gerald never complained to witness nor to anyone else in 
his presence about the Standard Oil Company washing 
down the concrete; that none of the other officers ever told 
the witness that Captain Fitzgerald had complained to 
them; that none of the officers ever told the witness about 
the truck sinking in the driveway; that the water just east 
of the trough was surface water and it would depend upon 
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the quantity as to what length of time it would take to 
dry up; that the water would drain fairly well; that it 
would find a natural course into the street: that some of 
it would stand and some of it run naturally into the street; 
that witness had never complained to the District authori¬ 
ties or reported it because it was unimproved jproperty; 


that that was the reason witness did not report 


it had been improved property and there had been depres¬ 


it; that if 


it would 
jthe same; 


sions or other places where injury might occur 
have been in the line of witness’ duty to report 
that it was unimproved property and it was quite natural 
for people to use the street; that people frequently used 
the street; that witness had noticed people using the side¬ 
walk; that witness had used it himself; that th^re was a 
curbing dividing the street from the walkwav; that the 
curb north of the driveway to Mandjuris store w|as broken 
at the drivewav. 

Whereupon, to maintain the issues on its part joined, the 


defendant offered Samuel Tapp, who being first dr 
testified as follows: 


ly sworn, 

J 7 


That he is an inspector in the Plumbing} Division 
of the District of Columbia and has beenlthus em¬ 
ployed for 27 or 28 years; that if a telephone call 
should come to the Plumbing Department concerning a 
leak in the water service of the District of Columbia the 
complaint would not be received in the Plumbing Office 
but the call would be immediatelv switched to the W^ater 
Survey Department. 

On cross-examination the witness testified that 
phone complaint came in regarding a leak in any! 


ro 


hydrant, fire hydrant, or of any other leak, that the call 


if a tele¬ 
place—a 


would be 
ater De- 


would be switched to the Water Department, and 
handled by the Water Service Survev of the W 
partment; that he did not know who is now in charge of 
the Water Survey, nor does he know who was in Charge in 
1931; that he did not know Captain Fitzgerald j that he 
did not remember receiving a complaint from i Captain 
Fitzgerald in 1931, or having switched a call to q n y other 
Department from Captain Fitzgerald; that Mr|s. L. M. 
Wall was employed in the Plumbing Department t 
the telephone and that all calls or complaints to thp Plumb¬ 
ing Department would come to Mrs. Wall. 
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Whereupon, to maintain the issues on its part joined, the 
defendant offered John J. Clarkson, who being first duly 
sworn, testified as follows: 

That he was formerly a deputy United States marshal, 
Supreme Court, District of Columbia, for twelve years; 
that at the request of Robert E. Lynch, Assistant Corpora¬ 
tion Counsel, he had accepted employment for the purpose 
of keeping Wilton E. Disney under surveillance; that dur¬ 
ing the times he had the plaintiff under surveillance wit¬ 
ness made notes; that the first time he saw the plaintiff was 
on June 10th,; 1934, at plaintiff’s garage, 8220 Georgia Ave¬ 
nue, Silver Spring, Maryland; that the time was 11:30 
A.M.; that June 10th, 1934, was a Sunday; that he saw 
plaintiff walking; that plaintiff walked the same as anyone 
else would walk; that he saw the plaintiff come into court 
and plaintiff walked quite differently from the way 
76 plaintiff walked when witness had him under sur¬ 
veillance; that in court plaintiff walked like he was 
crippled; that on June 10, 1934, he had not walked like he 
was crippled; that the next time he saw him was on June 
12, 1934, about 8 o’clock at night; that lie saw plaintiff 
standing around the garage; that he did not see plaintiff 
walk very much on that occasion; but he did not limp on 
June 12th; that the next time witness saw plaintiff was on 
June 16, about 6:30 P. M.; that he saw him walk that eve¬ 
ning; that plaintiff walked toward the luncheonette or mov¬ 
ing picture theatre; that plaintiff walked like anyone else; 
that plaintiff did not limp on that occasion; that on June 
10th the plaintiff became very enthusiastic while convers¬ 
ing; that plaintiff threw his arms about like he was spar¬ 
ring; that the next time witness saw plaintiff was on June 
17th, 1934 at 1 P. M.; that he watched plaintiff until about 
9:15 P. M.; that witness did not notice any limp; that on 
lliat June 17th plaintiff had difficulty in starting his car; 
that plaintiff’s car was on the west side of Georgia Ave¬ 
nue; that plaintiff motioned to witness whose car was back 
of plaintiff’s car to give his automobile a push; that wit¬ 
ness pushed plaintiff’s car up Georgia Avenue until the 
car started for him; that witness followed plaintiff and 
saw plaintiff go home; that witness saw plaintiff again on 
Wednesday, June 19th, at 8:30 P. M.; that he moved around 
just about the same as he always did; when witness had 
seen him on other occasions; that there was no difference 
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in his gait; that on June 24th witness saw plaintiff; that 
plaintiff was in the drug store; that plaintiff wais drinking 
a limeade; that on that occasion plaintiff came! over and 
talked to witness about the Baer-Carnera fight; fhat plain¬ 
tiff said he had not seen the fight; but that he had! witnessed 
moving pictures of it; that plaintiff demonstrate^! the fight 
to witness; that witness did not see plaintiff limp on that 
occasion; that on June 27th witness went out'with Mr. 
Lynch to make sure that witness was covering! the right 
man; that witness wanted to be sure that he diq not have 
the wrong man; that he did not wish to arouse sus- 
77 picion by asking any questions; that witness saw 
plaintiff again on July 4th; that witness iaw plain¬ 
tiff again on July 8th; that on July 4th plaintiff walked 
around as usual; that witness did not see plaintiff walk on 
July 8th, but did see plaintiff walk on Jhly 15th; 
that on July 15th plaintiff went to Pop-Ellejis Lunch 
Room about 4 P. M.; that on this occasionj plaintiff 
helped to push a car that looked as though its gear^ had been 
locked; that plaintiff together with several ofher men 
pushed the car backwards and forwards to start it; that 
plaintiff’s gait on this occasion was the same j|is he had 
seen it on other occasions; that on all times thdt witness 
had seen plaintiff walking he did not see him exhibit a 
limp; that on July 29th he saw him again; that he was in 
the lunch room on this occasion; that he was ta'king to a 
policeman by the name of Jerry Hobbs; that he was moving 
around and was talking politics; that according t]o instruc¬ 
tions given him by Mr. Lynch he did not go bhck to ob¬ 
serve the plaintiff again until August 6th, 1934!; that on 
August 6th he saw plaintiff walk to a moving picture 
house; that on September 9th he saw him agaiij; that he 
was the same as usual moving around; that on September 
23rd the same thing occurred as had occurred on the 
previous days; that he did not see plaintiff a^ain until 
October 14th; that on October 14th witness sawhiiq eatingin 
the lunch room; that he saw him again on October 28th, 
1934; that plaintiff moved around and most of the time 
stayed in the show-room to keep warm as it was a cold day; 
that an automobile bearing Virginia license dro^e up and 
plaintiff came out and talked to the driver; thejn got on 
the running board and listened to the engine; thaj plaintiff 

5—6479a 
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then helped to repair the automobile; that witness did not 
see him again until November 4th; that on November 4th 
he was walking around and talking and was very much 
interested in politics; that he saw him again on Monday, 
January 21st; 1935; about a week before the trial; that at 
times plaintiff would walk faster than at other times, de¬ 
pending upon the traffic on Georgia Avenue; that 
78 on January 21st, 1935 witness did not see plaintiff 
limp. 

On cross-examination, witness testified that on January 
21st, 1935, he did not see plaintiff walk further than 5 or 
G feet; that on October 2Sth, 1934, the day plaintiff was 
in the show-room, he saw plaintiff walk because plaintiff 
came out to fix a car outside of the show-room ; that he lifted 
up the hood and appeared to listen to the motor; seemed to 
adjust whatever was wrong and the car went on; that Mr. 
Lynch employed him to observe plaintiff: that witness did 
not consider it was spying; that Mr. Lynch had employed 
witness before June 10, 1934, but witness did not start to 
work until that dav; that Mr. Lvnch had told witness to 
go out and find out whether plaintiff limped; that Mr. 
Lynch had not said anything about plaintiff limping in bad 
weather or good weather; that he had heard just the other 
day that plaintiff had testified that he, the plaintiff, had 
limped in bad weather and not in good weather; that he 
had heard the other day that it was a question of whether 
he limped in bad weather or good weather; that he heard 
it just before the case started; that witness thought that 
he had been told that plaintiff had testified at the former 
trial that the plaintiff limped at certain times and did not 
limp at others; that he was paid $150. for his work; that 
Mr. Lynch was formerly Assistant Corporation Counsel; 
that Mr. Lynch had had charge of the case at the former 
trial; that when he went out to observe the plaintiff he 
stayed just long enough to see where this man was and 
how he walked; that he had stayed as long as six, seven or 
eight hours in observing plaintiff; that it was in the early 
part of his employment that he stayed the longest; that on 
June 10th, 1934, for instance he went at 11:30 A. M., and 
left around 4:30 P. M.; that on that same day he came back 
at 7:30 P. M., and staved until 9:15 P. M.; that on that 
day he saw the plaintiff resting on the cement floor for 
about twenty minutes: that plaintiff walked across the 



67 


DISTRICT OP COLUMBIA VS. WILTON E. DISNEY. 

street and went into the garage and laid do\im on the 

79 cement floor in the garage; that on this occasion 
plaintiff crossed the street, but witness did not see him 

limp; that it was the first time he had seen plaintiff but the 
plaintiff was not limping; that on June 12th witness ar¬ 
rived at 8 P. M. and staved about fortv-five minutes; that 
on June 16th he arrived at 6:30 P. M., and stated until 
9:15 P. M., about three hours; that on June 17th he kept 
plaintiff under surveillance for two or three hours; that on 
June 30th he watched him for thirtv or fortv minutes; that it 
was on June 24th that the plaintiff demonstrated the blows 
used in the Carnera-Baer fight; that the plaintiff danced 
around on his feet like a boxer; that on June 27th he did 
not spend any time there at all; that he just drove out with 
Mr. Lynch; that plaintiff knew Mr. Lynch andj witness 
could not afford to let plaintiff see him with Mr} Lynch; 
that on July 4th he arrived at one P. M., and saw plaintiff 
repairing a tire; that witness returned at 5 P. M., and the 
garage was closed; he did not see plaintiff then; that he 
just drove to Silver Spring about 1 P. M., and did npt spend 
any time there; that on July 8th, which was Sunday, lie 
stayed about thirtv or fort//- minutes, and that on other 
days he averaged about the same time. 

Whereupon, to maintain the issues on its part joi|ned, the 
defendant offered Philip B. Darling, who being fij-st duly 
sworn, testified as follows: j 

That he was acquainted with the vicinity of [Georgia 
Avenue and Blair Road; that he was employed by the Dis¬ 
trict of Columbia; that he knew a man by the pame of 
James Fitzgerald; that he did not know him bv the hame of 
Captain Fitzgerald; that witness’ wife and Mr. Fitzger¬ 
ald’s wife were sisters; that in the latter part of 1930 and 
the early part of 1931 Fitzgerald lived in one of twp houses 
which Fitzgerald owned, either 7730 Blair Roadj or the 
one now occupied by a Greek restaurant; that [witness 
lives at 7730 Blair Road; that 7730 is the first house on 
Blair Road going east of Georgia Avenue; "hat the 

80 top of witness’ house can be seen in the defendant’s 
Exhibit No. 3; that witness saw the plaintiff on Sun- 

dav, Februarv 3, 1935; that he saw him on the west side 
of Georgia Avenue in Silver Spring at a garage oyned by 
a man by the name of Jack Pry; that he saw the plaintiff 
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come out and lift the hood of a car and put oil in it; that 
he saw him walk; that his walk was as good as the witness’ 
and that the witness' is perfectly natural and all right: that 
witness remembered when the plaintiff moved his garage 
from Blair Hoad to the plaintiff’s present location; that 
there was a vacant lot intervening between witness’ house 
and the garage—about, sixty feet—that part of the time 
plaintiff was moving witness saw him; that it was about one 
year ago when plaintiff moved; or the year before, he did 
not remember; that the building in which the plaintiff had 
his garage was owned bv the estate of James Fitzgerald; 
that the witness is the administrator of the estate; that in 


moving he saw the plaintiff taking parts of automobiles 
but he was not familiar with the names of them; that some 


of the parts which he saw plaintiff lift were parts of en¬ 
gines; some pf the top parts and some of the bottom parts 
and some of the axles; that plaintiff had to have help to 
lift them; that he did not lift them entirely by himself; that 
a young man helped him; that he saw plaintiff at one time 
when the plaintiff had an accident; that he did not recall 
what year; that the accident was to plaintiff’s foot if he 
recalled correctly; that the plaintiff’s leg was bandaged; 
that the plaintiff walked on crutches—how long he did not 
remember; that with the exception of February 3, 1935, the 
witness had not seen the plaintiff recently; that plaintiff 
always favored one leg when he walked, but he did not 
recall which <j>ne it was, but, it did not amount to anything. 

On cross-examination, witness testified that in 1931 he 
lived on Blair Road back of the Bliss Electrical School across 


the District Line in Maryland; that at that time witness 
frequently saw James Fitzgerald; that at that time 
81 Fitzgerald owned the Mandjuris store; that he also 
owned where the Standard Oil Station is now lo¬ 


cated; that Fitzgerald sold that location to the Standard 
Oil Company ; that after he sold the piece of property to 
the Standard Oil Company Fitzgerald still owned all the 
land south of that, including Mandjuris store; that there 
was an apartment over Mandjuris store; that in 1931 wit¬ 
ness did not recall whether Fitzgerald lived in the apart¬ 
ment on Blair Road; that Fitzgerald was always around on 
Georgia Avenue and in front of the property; that he took 
an interest mainly in his stables where he had his horses; 
that he did not remember the day Disney was hurt or how 
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prior to 


that lie 
ad used 
plaintiff. 

r 

>• 

Sts part 


the plaintiff was injured; that Disney had his leg bandaged 
and walked on crutches; that ever since he had known 
plaintiff he had favored one leg. 

On redirect examination witness testified that 
1931 he was acquainted with the plaintiff, and knew who 
the plaintiff was. 

On further cross-examination witness testified 1 
could not say it was only after the plaintiff h| 
crutches that he had noticed for the first time that 
had favored his leg, hut that he had favored one lcj 

82 Whereupon, to maintain the issue on 

joined, the defendant offered Sergeant Jdseph E. 
Boyle, who being first duly sworn testified as follows: 

That he is a member of the Metropolitan Policy Force; 
that witness was familiar with the vicinity of [Georgia 
Avenue and Blair Road; that defendant’s Exhibit No. 3 
fairly represented the picture as it existed today; that he 
recognized defendant’s Exhibit No. 1; that as a part of his 
duty in the Police Department he was inspector for the 13th 
Precinct, now known as No. 6; that he had occa 
being in the vicinity of Georgia Avenue and Blair 
the latter part of 1*930 and the early part of 1931 j that he 
had been in No. 6 Precinct ever since it was established in 
1926; that in the performance of his duties he patrolled 
Georgia Avenue and Blair Road; that lie knew a man bv 
the name of James Fitzgerald; that he frequently saw* him 
and often stopped to talk to him; that there was never a 
time in the late 1930 or early part of 1931 that Fitzgerald 
ever called witness’ attention to a condition in t|hc side¬ 
walk, making complaint that the section was weak]; that if 
Fitzgerald had mentioned any defect in the sidewfalk wit¬ 
ness would have reported it : that Fitzgerald never called 
witness’ attention to a leak coming from the watering 
trough, either from the base or the trough itself; that wit¬ 
ness’ attention had never been called to any leaking place 
at or near the east side of the trough; that Fitzgerald had 
never complained to him about any said condition; that 


sion for 
Road in 


Fitzgerald had never called witness’ attention to 


la condi¬ 


tion which existed north of what was known as Majndjuris’ 
restaurant, at which place it was alleged a truck h^d sunk; 
that witness had never seen the trough overflow;! that he 
had never had any conversation with Fitzgerald! stating 
that he (the witness) was not a plumber. 



70 


DISTRICT OF COLUMBIA VS. WILTON E. DISNEY. 


On cross-examination, witness testified that lie did not 
recall at any time Fitzgerald ever reporting a dangerous 
condition to him; that not to the witness’ knowledge 
83 had Fitzgerald reported or complained to witness; 

that bv answering “not to mv knowledge”, witness 
meant that Fitzgerald did not bring any of these conditions 
to his knowledge; that witness had noticed the driveway 
between the Mandjuris’ store and the watering trough; 
that he had not seen a place north of the Mandjuris store 
where a truck had fallen in; that he did not recall seeing 
any fresh ashes in a spot there; that he did not recall a 
place where the ashes were different in color from the rest 
of the walk; that tliev might have been there but he did not 
remember haying seen them; that there mav have been a 
time when witness saw water coming from the Standard 
Oil Company, but it did not attract his attention; that he 
did not sec the hole in which Disney fell; that lie had not 
seen the hole in front of the Mandjuris store; that in 
patrolling the precinct he patrolled it in an automobile; 
that he very seldom stopped in front of Mandjuris’ store 
and did not go into the store very often; that he recalled 
having seen mechanics working on the watering trough but 
he could not tell the exact date; that he did not recall 
whether when he saw the mechanics working it had been 
before or after the accident. 


^Thereupon, to maintain the issues on its part joined, the 
defendant offered David J. Keppel, who being duly sworn 
testified as follows: 


That he is an employee of the District of Columbia and 
has been so employed for 5 years; that when he was first 
employed by the District of Columbia he was a plumber’s 
helper; that he is now a plumbing inspector; that he was 
working as a plumber's helper in the later 1930 and the 
early 1931; that he remembered a man by the name of 
Suit; that he worked with him; that Suit was a plumber 
and that witness was Suit’s helper; that in carrying out his 
duties he had occasion to go to Georgia Avenue and Blair 
Road to inspect a horse watering fountain there; that he 
went with Suit; that while he was working Suit would chat 
with a man by the name of Fitzgerald; that Suit is 
84 now dead; that witness was in the vicinity of Geor¬ 
gia Avenue and Blair Road once a week; that he had 
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never seen the horse watering trough overflow; thjat he had 
never seen the trough leak, excepting one tiniej when he 
was sent there in response to a complaint ; that he had 
never seen a leaky condition at or near the bajsc of the 
trough; that on June 28, 1931, at 7:30 in the mbrning he 
went there to make a repair; that he repaired |the leak; 
that the leak was in the intake on the south end] that the 
repair ho made was to a small 3-inch galvanize^ nipple; 
that in February, 1931, witness was at the horse watering 
trough; that he looked up the record; that there was noth¬ 
ing wrong with the trough in February, 1931; tint in Feb¬ 
ruary, 1931, as was usual, witness made weekly inspec¬ 
tions of the trough; that he had looked up the records and 
found that he was working the week ending Febjruary 19, 
1931; that his inspection days were every Tuesday; that he 
had never seen a wet spot east of the trough; tln|it he had 
seen water coming from the Standard Oil station] but that 
no one had ever complained to him of the sogginejss of the 
ground east of the watering trough; that 4 months after 
the accident, witness got orders to make a test; that he put 

a curb cock kev into the water box and turned the water 

* 

off; that when he turned the water off it was noj leaking, 
but when he turned it on there was a slight leak in the curb 
box which would fill up in about 20 minutes; that he took 
a laborer and dug the curb cock box up; that the $urb cock 
box was shown in defendant’s Exhibit No. 9; that that was 
what he referred to as the cut off; that the lead connection 
went up to the horse fountain and was the intake; that no 
further water went into the fountain after it was Cut off at 
the curb cock; that there was no hole where the water was 
leaking and the laborer had to dig down about 3 feet by 2 
feet—that bv 3 feet by 2 feet witness meant aboht 3 feet 
wide with a diameter of 2 feet; that the condition of the 
soil was dry; that it was not soggy so that a cave-in would 
take place. 

85 On cross-examination, witness testified that the 
curb cock was about 3 feet under the ground; that it 
was reached bv a curb cock kev; that it is a bdx which 
covers the kev and that the kev goes down in the box for 
about 4 feet and a wrench turns it off; that the Jeak was 
not at the curb cock but right at the fountain, ip a small 
: 'i-inch nipple at the inside; that lie did not know Jiow long 
it had been leaking, but all around the trough jwas dry 
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excepting when the box filled up and then the ground would 
be a little moist; that it took 20 minutes to fill up the box 
with water and that the water would then make the soil a 
little moist; that all around the fountain it was dry; that 
he made an inspection once a week between February, 1931, 
and June, 1931; that he did not dig up or investigate the 
cause of a cave-in in February, 1931, because as far as he 
could see there was no cave-in; that he did not see the hole 
Disney fell in; that he went there once every week; that lie 
had heard someone talk about the hole at the Building but 
he did not pay any attention to it; that no one told him to 
go there and investigate after Disney fell; that the first 
time anything was done to the trough was in June, 1931, 
that is, to do any digging up; that when he went there to 
make an inspection he look a broom to sweep the trough 
out, if he found debris he swept it out and would then take 
out the drain and let the water out; that he did that regard¬ 
less of whether the water was at its level or overflowing; 
that if a leak occurred the ground around it would be soft 
and the water would come up in the course of 2 or 3 days 
and the ground around the trough would be soft and soggy; 
that the moisture would come up and cause a cave-in and a 
cave-in could be caused bv a leak. 

On redirect examination, witness testified that the leak 
in June, 1931, was caused by the short, 3-inch nipple; that 
the threads were rotten on the end; that this 3-inch nipple 
was at the intake or south end of the fountain. 

On further cross-examination, witness testified 
8b that the intake was underneath the trough and that 
2 or 3 of the threads were rotten, causing a verv 
slow leak; that the leak was not discovered bv the witness, 
but that it was discovered by someone else and that it was 
in June, 1931. 

Whereupon, fo maintain the issue on its part joined, the 
defendant offered Owen Sullivan, who being first duly 
sworn testified as follows: 

That he is an employee of the District of Columbia as 
Senior Mechanic in the Valve Division; that he is familiar 
with Georgia Avenue and Blair Road; that he knew a man 
by the name of* Jim Fitzgerald; that Fitzgerald formerly 
worked in the Water Department; that he reported to the 
pumping station; that the telephone number of the pump- 
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ing station is North 4430; that it had been that member for 
28 years; that witness had charge of the digging jap of the 
horse watering trough at Georgia Avenue and Bljair Road 
at the request of Assistant Corporation Counsjel R. E. 
Lynch; that the person shown in defendant’s Exhibit No. 
5 was the witness. Whereupon, witness was shown defend¬ 
ant’s Exhibits No. 6, 7, 8 and 9, which exhibits were iden¬ 
tified by the witness. Witness testified that he j was not 
present at the time the digging was done but \yas there 
the day after the digging was done; that exhibits identified 
by him fairly represented the condition at the tipie; that 
on July 30, 1930, the service pipe broke leading to \he horse 
watering trough; that it broke during the laying of the 
main for the Maryland Sanitary Commission; that on that 
same day it was repaired; that the pipe was the jntake to 
the horse watering fountain; that a new intake| was in¬ 
stalled; that the intake was to the south end of tlicp trough. 

I 

On cross-examination, witness identified a pink (*ard and 
said that the information contained thereon was reported 
by a citizen on July 30, 1930, at about 6:35, P. M.;jthat the 
repair was made on August 7,1930; that they did not repair 
the old pipe but put in a new pipe and changed it so 
87 as to connect with the new water main; tha‘: the old 
pipe went out into the street but witness die not dig 
up the concrete; that the pipe that was leaking hadj nothing 
to do with the sidewalk; that it was out in the street; that 
it was cut off; that what witness really did was to' connect 
a new service pipe with a new main; that the drain pipe 
from the Standard Oil Company ran east and west; that 
there was another pipe not over 4 or 6 inches north of the 
Standard Oil drain pipe; that between February, lf)31, and 
April, 1934, there had been no excavation showing the pipes 
around the watering trough; that witness had been sjworn in 
to testify at the previous trial, but did not testify;! that as 
far as he knew April, 1934, was the first time the place had 
been excavated since the accident; that prior to that time 
the trough had been moved and brought south in order to 
accommodate the driveway for the Standard Oil Company; 
that since February, 1931, the trough had not been moved; 
that if it had he would have known something about it. 

Whereupon, to maintain the issue on its part joined, the 
defendant offered Wm. M. McKeown, who being first duly 
sworn testified as follows: 
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That lie is employed by the District Water Department 
and has been so employed for about 7 years; that lie was 
present in April, 1934, when the horse watering trough at 
Georgia Avenue and Blair Road was dug up; that he could 
identify defendant’s Exhibits Xo. 5, 6, 7, 8 and 9; that he 
was there when the photographs were taken; that they 
reflected the view as he saw it. 

Xo cross-examination. 


Whereupon, to maintain the issue on its part joined, the 
defendant offered George W. Fowler, who being first duly 
sworn testified as follows: 


That he is employed in the Water Survey of the Water 
Department and had been so employed for about 15 
8S years as an inspector; that he recalled having had 
referred to him a complaint concerning leak on June 
17, 1931, at a horse watering fountain at Georgia Avenue 
and Blair Road; that because of the complaint he made an 
inspection; that the original complaint had been made to 
the 13th Precinct; that he found just a small amount of 
water coming out of the cut off box at the south end of the 
trough; that he left the trough as it was and referred it to 
the Valve Division. 


On cross-examination, witness testified that the report 
was made on June 17, 1931, to the 13th Precinct and was 
referred to the Water Survey of the Water Department; 
that that was not the department Owen Sullivan is con¬ 
nected with; that Owen Sullivan was connected with the 
Valve Division; that it was later referred to Mr. Sullivan. 


89 Whereupon, to maintain the issue on its part 

joined, the defendant offered Mrs. Lillian M. Wall, 
who testified as follows: 

That she is employed in the Plumbing Department in the 
District Building and had been so employed for eleven 
years and two months; that among her duties she answered 
the telephone with the exception of the time she was out of 
the room, sick or on leave; that it was a rule of the Plumb¬ 
ing Department never to take a complaint over the tele¬ 
phone; that all complaints must be in writing; that that is 
an invariable rule; that if she received a call for another 
department she would transfer the call to the proper 



DISTRICT OF COLUMBIA VS. WILTON E. DISNEY 


to 


I 

office; that if a complaint came in to the Plumbing Dept., 
which complaint pertained to the Water Department, wit¬ 
ness would have the operator switch the call to ihe proper 
department. 

(Xo cross-examination.) 

Whereupon, to maintain the issue on its part joined, the 
defendant offered Dr. Arthur C. Christie, who testified as 
follows: 


That he is a member of the firm of Groover, Cl 
Merritt and had been dome: X-ray work for 23 or 
that he took X-rays and also read the plates. YV 
witness was asked to examine an X-rav negative 
whether or not the X-rav showed one or two t< 
whether witness could tell about the testicles a 


ristie and 
24 years; 
hereupon, 
and state 
hs tides or 
all: wit¬ 


ness replied that he was not able to say whether or not both 


testicles were present in the film; that there was 
that might be the shadow of a testicle and it mig 


a shadow of both testicles; that the scrotum was taken 


sideways; that the picture was taken down th 


a shadow 
Iht also be 


ough the 
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scrotum; that if both testicles showed in the picture the 


shadows of both testicles would lie thrown over tq 

that the shadow shown might be one or both test 

the scrotum was turned sidewavs so that the 

* 

down sideways through the scrotum; that even tjiough the 
picture were taken symmetrically the shadow ot the tes- 


011 c side; 
cles; that 
rav went 


tide wouldn’t show on one side because t\ 
90 tween the nates would fall on that side ar 
shadow; that the picture showed that tlicrj 


ic air bc- 
.d show a 
ic was air 


between the nates; that the picture of the scrotum was 
taken sideways along with the penis; that with all the expe¬ 
rience, skill and knowledge of the witness he would not say 
that the picture showed one or two testicles; that the photo¬ 
graph did not show either the right or the left hip bone hav¬ 
ing been favored bv the lack of use; that the onlv thing 


that would show from favoring either leg would b 


of the bone and that both bones looked normal in the X-ray. 


On cross-examination, witness testified that ijf he had 
examined the testicles before the picture was t|akcn and 
found that one of them was Vs or % the size of 
and had taken the picture himself he could tell ^hicli one 
was indicated on the negative. 


atrophy 
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Whereupon, to maintain the issue on its part joined, the 
defendant offered Dr. James A. Gannon, who testified as 
follows : 


That he was a graduate of Georgetown University 
Medical School and had been practicing since 1907; that at 
the present time he was not connected with any hospital, 
nor was he teaching at any school; that in 1907, when he 
started to practice, his practice was general medicine and 
surgery until 1919; from that date to the present witness 
practiced surgery; that witness knew plaintiff and had ex¬ 
amined him in 1933 at the witness’ office: that witness had 
a conversation with him at the time of the examination 
and plaintiff told him that he had been walking on the side¬ 
walk when the sidewalk suddenlv gave wav and allowed the 
right foot to sink to just below the knee; that witness was 
given to understand that the hole in the sidewalk was large 


enough to aeeom-odate the plaintiff’s foot and leg; that 
plaintiff stated that he had been taken home and a doctor 
called; that the next day he went to work; that he was 
unable to do mechanical work which he had formerlv done, 
but that he supervised the work of others and in that 
91 way did pot lose any time; that he was present on 
the job daily; that because of the accident plaintiff 
stated to witness that his genital organs were much smaller 
than they were prior to the accident; that he had a queer 
sensation in the anterior portion of the right thigh; that 
the right thigh when touched felt as though there was a 
blanket or a piece of cloth between the fingers and the skin; 
that plaintiff staled he had cramps in the right toes at 
the time: that \yitness had examined plaintiff for scars of 
the right leg but there were no scars found; that when wit¬ 
ness examined plaintiff there was no evidence of bruises; 
that the witness accounted for the fact that plaintiff had 
no feeling in his leg on the theory that plaintiff had de¬ 
veloped a traumatic hysteria or traumatic neurosis; that 
traumatic neurosis is a disease of a neurotic background; 
that where persons arc injured or frightened they often 
develop neurosis; that witness did not believe plaintiff was 
trying to deceive any one or even himself, but there is noth¬ 
ing organic upon which to base plaintiff’s symptoms; that 
the symptoms continue usually while the patient’s mind is 
on them: that when the patient’s mind is no longer cen¬ 
tered on his injury or his fright these symptoms disappear 



DISTRICT OF COLUMBIA VS. WILTON E. DISNE^. 


77 


i 

gradually, sometimes suddenly; that witness did not think 
normal individuals developed symptoms which lead to 
traumatic neurosis; that witness made tests onj plaintiff’s 
legs and other parts of his body; that witness took a scarf 
pin and went over the area described by the plaintiff, also 
on different parts of his body; that the plaintiff responded 
to the touch on parts of the skin except the tliigfy; but that 
plaintiff could tell with his eyes closed how miany times 
witness touched him; that plaintiff said the sensation was 
different, very much lighter on certain areas; th^t plaintiff 
had said “I don’t feel it like I do the rest of jhe skin”; 
that witness had examined plaintiff’s throat and found the 
back of it insensitive; that witness was able to take a tongue 
blade and tap it, five, six or seven times without any 
92 retching on the part of the plaintiff or signs of dis¬ 
comfort ; which cannot be done in a person whose 
pharynx is not insensitive; that witness placed his finger in 
plaintiff's eye and rubbed it on his eye during conversation 
with him; that plaintiff’s eye was insensitive, sq that wit¬ 
ness found three areas of altered sensation, wjiich fitted 
well into the picture of hysteria; that witness was unable to 
find any cause for plaintiff’s limp; that the limp was at¬ 
tributed to traumatic hysteria; that witness had taken 


his that it 
of plain- 


plaintiff's blood pressure; that his recollection vj 
was 165/90; that witness made an examination 
tiff’s testicles; that witness found the right testicle was 
normal in size and circumference; that he founjcl the left 
testicle was normal in circumference and symnietry; but 
approximately one-third the size of the right testicle; that 
there were no adhesions in the left testicle; thfit by ad¬ 
hesions the witness meant the sticking together or the 
growing together of any organ with the wall that Surrounds 
it, or with another organ; that adhesions are usually caused 
by inflammation; that it is possible after an injury to have 
adhesions; that witness could not see why there: were no 
adhesions if plaintiff had received such an injury as to 
cause the testicle to atrophy; that if plaintiff received a 
severe blow such as would cause the testicle t(f atrophy 
the testicle would adhere to its surroundings and 
uneven; that it would not be symmetrical; that 
plaintiff’s testicles to be symmetrical; that one testicle was 
sufficient for a person to have sexual intercourse J that one 
testicle was sufficient for propagation; that nature! was par- 


would be 
he found 
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ticularly generous insofar as the sexual apparatus of man 
is concerned; that he had known a number of men with 
only one testicle who have a number of children; that when 
a man lias intercourse a number of germs or spermatozoa 
are turned out; that i/ is difficult to estimate the exact num¬ 
ber, but in each discharge there were from thousands 

93 to millions; that there was no particular time in the 
life of a normal man when the sexual powers were 

lost; that the fact that plaintiff had no children subsequent 
to the injury would not indicate that plaintiff was sterile; 
that assuming that plaintiff had taken no contraceptive pre¬ 
caution that that would not indicate that lie was sterile; 
that assuming the plaintiff to have six children, the young¬ 
est of which was six years old, at the time of the injury, 
and assuming that plaintiff had no children since the in¬ 
jury, that that fact would not indicate that plaintiff was 
sterile; that the fact that plaintiff had no children since that 
time would indicate that something in the anatomical struc¬ 
ture of his wife’s uterus prevented further children; that 
for various reasons a female often times becomes so that 
she cannot bear more children; that the reason is that at 
childbirths the neck of the uterus, through which the head 
of the child must pass, becomes torn and torn again, and 
frequently during the labor the neck of the womb is in¬ 
fected, not from any venereal disease, but from streptococci, 
which are found in the skin of evervone and from the 
germs in the vagina normallv; that this infection causes a 
variation in the opening of the neck of the uterus and a 
plug forms, which is a bar to the entrance of the male 
organism and in that wav the woman automaticallv adjusts 
herself, so tliqt she has a natural contraceptive; that the 
tunica vaginalis is the covering of the testicle and the cord; 
that the testicle is formed before birth in the abdomen and 
shortlv before birth finds its wav down through the ring 
at the lower end of the abdomen, carrying with it the 
peritoneum, the bag-like covering of the contents of the 
intestine; that the peritoneum, which is about as thick as 
a handkerchief, is carried with the testicle; that the testicle 
pushes down through until it finds its place in the scrotum; 
that if the testicle on the inside of the tunica vaginalis had 
completely disappeared one would be unable to feel 

94 anything at all; that upon exerting pressure on it the 
tunica vaginalis would collapse; that witness thought 

the comparison between animals and humans not possible, 
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immation 
on of the 
e area of 


in that the sexual instinct in an animal is purely qn instinct 
and there is no mentality about it, and there are no sur¬ 
roundings and things that go with a human; that an animal 
doesn't worry and a human does worry, and a worried 
human doesn’t want sexual intercourse, as a lfule, very 
often can’t have it; that witness was present during* the 
time of the examination made upon the plaintiff several 
days prior; that plaintiff’s throat and tonsils and gums 
were examined; that Dr. Hoffman found an infl 
of the tonsils and a sponginess and pussy conditi 
gums; that plaintiff’s shirt was taken off and th 
his chest marked with a pencil; that plaintiff was I subjected 
to a number of neurological tests, one of which was to 
stand with his eyes closed and his feet together; that plain¬ 
tiff was able to do that without swaying; that that is what 
is known as the Romberg test; that if plaintiff had swayed 
it would show some disease or abnormal condition of his 
central nervous system; that plaintiff’s reflexes were 
tested—his patella reflexes and his premasteric! reflexes; 
that the examining physician put his finger nail down on 
the inner side of the thigh; that in doing that to a male 
patient you get a response of the testicle, the testicle will 
pull away a little, if you do that; that it is purely a reflex 
thing; that the prostate gland was then massag 
drop or so of prostatic fluid obtained; that a piece 
was then taken and the plaintiff’s whole thigh Examined 
to indicate where he felt the cotton; that the plaintiff was 
then placed before a fluoroscopic screen and compared with 
the marks made on the body; that later the plaintiff was 
placed on a table and an X-ray taken of the lowcjr pelvis; 
that witness was unable to tell how much pressure was 
exerted on the prostate gland; that in order to e^ert pres¬ 
sure on the prostate gland an insertion is nujde in the 
95 anus; that the pressure does not come fron} the arm 
but from the finger that is inserted; that the witness 

examined manv hundred of X-ravs but never took his own 

•> ^ 

interpretation; that the men who do X-ray work can inter¬ 
pret them properly; that the most outstanding men in the 
east in that field are Groover, Christie and Merritt of 


ed and a 
of cotton 


Washington; that the witness made an examination of plain- 
tiff’s testicle on Saturday and had found no change since 
his previous examination; that the one testicle was one- 
third as large as a normal testicle; that he thought it was 
the right, he was not sure; that one of the testicles is nor- 
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nuil and the other is one-third of normal; that the testicles 
react normally to the thigh test for reflexes. 

On cross-examination, the witness testified that both tes¬ 
ticles reacted normal to the thigh test; that it was not a 
reaction of the testicle itself hut of the muscles of the cord 
on which the testicle is suspended; that you can see the cord 
but vou cannot see the outline of the testicle on the scrotum 
recede; that vou could tell which testicle receded because 
when you made the test with the left testicle you scraped 
the left thigh, and if — scraped the thigh the testicle 
moves a little; that witness had examined it by feeling; 
that there was no change since 1933; that he made a test to 
see if the testicle was dead; that lie pressed it with his 
linger; that he did not see whether plaintiff reacted because 
different persons react to particular stimuli very differ¬ 
ently; that there are certain persons that you can squeeze 
however so hard on their testicles and vou will And not 
much response; that other people respond to slight touch; 
that it doesn't mean that one testicle is diseased and the 
other is not; that it is merely showing that one person's 
nervous system is more stepped-up than the other; that he 
never heard of the test of squeezing a testicle to see if it 
were normal; that he did not think a testicle was a very 

sensitive organ. Whereupon, witness was asked if 

9G he did not testifv at the former trial that 4 ‘the the 

* 

testicle is a very sensitive organ”. Whereupon, wit¬ 
ness said, “I probably did.”; that what the witness meant 
was that the testicle, when you feel, is not very sensitive; 
that the testicle is enclosed in a fibrous capsule which is 
quite dense and doesn’t allow much feeling; that an injury 
to the testicle, with the pressure against it, is exquisitely 
sensitive, so sensitive that a man will faint, and experience 
great pain, and one can die from a knock on the testicle; 
that is what he meant; that he didn’t mean bv verv sensi- 
tive that the organ reacted or responded quickly to pres¬ 
sure but to injury; that the witness had not pressed the 
testicle between the thumb and forefinger to see if plaintiff 
responded to pain or feeling; that in 1933 witness had 
tested the right thigh to see if there was anv feeling in it; 
that witness had found it paraesthetic not anaesthetic; that 
witness could not remember saying at the former trial that 
it was anaesthetic. Whereupon, witness was asked if at the 
former trial he had not said, “Yes, T did make another test 
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which I would be glad to demonstrate this morning, if you 
want me to, on other parts of his body. He has other parts 
of his bodv that are anaesthetic.’’ The witness stlated that 
was what he had said at the former trial; that'the term 
anaesthetic was a correct term for the other parjts of the 
body; that witness did not state that plaintiff’s| eye and 
throat were anaesthetic; that there was no walv to tell 
whether plaintiff had a dead feeling or not; that}it was a 
purely subjective symptom; that plaintiff had ^aid that 
when witness went over certain parts of his thigh that his 
sensation was altered and an altered sensation i$ paraes- 
thesia; that a perfectly dead sensation is anaesthesia; that 
plaintiff probably did state that for an area of eigjht inches 
on the anterior or front part of his thigh and a Iwidth of 
about four inches, that sensation was peculiar; that he could 
feel the touch of an instrument, but it didn’t give the same 
response as the other side; that plaintiff complained 
97 that these parts were dead; that plaintiff said al¬ 
though he felt it he didn’t feel it naturally, and plain¬ 
tiff’s expression was that it was “dead”; that witness did 
not agree with the plaintiff and did not think th^t it was 
dead; that witness had never believed the thigh w4s anaes¬ 
thetic. Whereupon witness was asked if he did ndt testify 
at the former trial as follows: 

“Doctor, what would you attribute that to? (Referring 
to plaintiff’s lack of feeling when witness inserted the fore¬ 
finger in plaintiff’s eye). 

“A. I think that this man is not deceiving us or trying 
to deceive us. I think he suffers, as he says, and I think it 
is due to the effect on his nervous system of the fall and 
the shock of the injury plus the pending litigation. We 
have a technical term for that, traumatic neurosis.” 

i 

Whereupon, the witness said that the answer \|as cor¬ 
rect; that neurosis is a set of symptoms, not necessarily 
traumatic; that neurosis is a condition of the nervous svs- 
tern where the patient is hyper-susceptible to suggestion, 
where the patient has a more or less definite set ojf symp¬ 
toms which would not be hooked up with any organic dis¬ 
ease; that neurosis is not an abnormal condition of the 
nerves because there is no change, so far as it is kijown, in 
the nerves; that there is abnormal condition of the action 

6—6479a ! 
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of the nerves; that the plaintiff is not normal; that an 
injury brings out neurosis; that the neurosis is always 
there; that you may take a normal person and injure him 
and he won’t have these things; that it is only a person who 
lias the stage set for such things; that plaintiff might have 
gone off on business worries, or any other strain; that in 
order for a person to develop a condition such as plaintiff 
had developed it would be necessary to have a neurosis 
character before the injury; that even though he 
98 were a strong, robust mechanic interested in physical 
training he could still develop a traumatic neurosis; 
that in the great World War, which took boys from the 
small villages of this country where they would have been 
happy as butchers or carpenters and gone through life 
without great strain and be considered bv themselves and 
their neighbors to be normal; that they were taken over 
seas and subjected to the strain of the trenches, a great 
many of then* came back with what is actually traumatic 
neurosis, because they had been subjected to strain; that 
their nervousi system was prepared for it, that because 
of the crisis they developed neurosis; that their case is not 
unlike plaintiff’s case: that had plaintiff been walking home 
before the accident occurred, and a racketeer had come 
upon him and frightened him, witness thought plaintiff 
would have had the same symptoms he now has; that wit¬ 
ness thinks plaintiff suffers very much; that in limping 
plaintiff is not faking but that in the opinion of the doctors 
it is all mental; that if a testicle atrophies it shrinks and 
as a rule loses life; that the plaintiff claimed he had no 
testicle but that witness did not know that it was due to 
atrophy; that witness had heard that the doctors testified 
at the former trial that the loss of the testicle was due to 


atrophy; that witness did not test plaintiff to see if he 
would respond to pain; that witness believed that Dr. Hil¬ 
ton had told him that he (Dr. Hilton) had exerted pressure 
on the testicle to see if the plaintiff responded to pain; that 
the witness thought it was a cruel and unnecessary test to 
subject plaintiff to; that witness did not think the test was 
anv good anvwav; that witness did not believe in such a 
test; that it would only subject the plaintiff to discomfort; 
that if the plaintiff lacked the power to copulate it could be 
due to traumatic neurosis; that witness did not find the 
plaintiff faking about his right leg, his throat, his eye and 
his limp; that; he thought the discomforts that the plain- 
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tiff suffered were real; that he did not make the [examina¬ 
tion of the plaintiff with the idea that he wajs faking; 

99 that if it is true that plaintiff is unable to! copulate 
that symptom would be a symptom of tjraumatic 

neurosis; that a man might be sterile and still bp able to 
copulate; that there is a difference between steilility and 
impotency; that impotency means lack of power to populate. 

On redirect examination, witness testified that t!he plain¬ 
tiff’s condition is founded upon a false belief; thjit a man 
might be sincere and still have a false belief; that] the wit¬ 
ness did not use those terms but he thought they were 
proper; that there was no reason, in his mind,!why the 
plaintiff could not copulate; that the witness had!seen the 
reaction of the penis when the prostate gland had been 
massaged; that there was a distinct reaction; t|ie penis 
became turgid, and became larger and moved its position; 
that in the mind of the witness it was indicative that the 
plaintiff could get an erection; that if the plaintiff could get 
an erection there would be no reason in the world why he 
could not copulate. 

On further cross-examination, the witness testified that 
if the plaintiff got an erection he could copulate provided, 
of course, that he could maintain an erection a Sufficient 
length of time; that the X-ray had been taken aftejr all the 
other examinations had been completed and after the pros¬ 
tate gland had been massaged; that the witness had noticed 
the change in the penis during the time of the piassage; 
that after the massage was over the penis wap about 
normal; that he thought the blood pressure w^s taken 
before the examination started; that he was not supe, but it 
was early in the examination that the blood pressure was 
taken; that there can be a wide variation in the systolic 
pressure, under conditions of excitement; that it might in¬ 
crease as much as 10 millimeters; that the witdess had 
never run across an authority that held that there could be 
an increase of as much as 30 millimeters. 

100 Whereupon, to maintain the issue on jts part 
joined the plaintiff produced Wilton E. Disney, who 

testified as follows: 

That on February 19th, 1931, after he returned from Dr. 
Irving’s office he went into the Standard Oil Cpmpany 
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station; that he did not leave the station and go out to 
identifv the hole he fell in to Mr. Elbert and Mr. Dawson; 
that he stayed in the station and pointed to the watering 
trough, that he could not walk; that he was put in a car by 
Mr. Lind and Mr. Risler; that Dr. Irving’s bill was around 
$54 or $55; that he did not know exactly. 

101 Whereupon, to maintain the issue on his part 
joined, the plaintiff offered Dr. J. Franklin Hilton, 
who being first duly sworn testified as follows: 


That he was present at the examination made of the 
plaintiff on Saturday, February 2, 1935; that, first of all, 
plaintiff’s blood pressure was taken; that it was 162; that 
the witness had taken plaintiff’s blood pressure about 48 
hours before; that the blood pressure then was 158/90; that 
the plaintiff’s tonsils were examined; that they were found 
to be somewhat enlarged; that on the Thursday before the 
examination, witness had found that the fauces on the right 
side were inflamed; that the other side of the throat looked 
normal; that witness had told plaintiff 'he was going to 
develop a sor<j> throat; that by Saturday the sore throat 
had developed; that witness did not know how an inflamed 
throat could affect the testicles; that a sore throat would 
not cause atrophy of one side; that it would not cause a 
man’s body to become anesthetic; that infected tonsils were 
the seat of neuritis or arthritis; that Doctor Hoffman had 
made an examination of the prostate gland; that witness 
had made an examination at witness’ office the day before; 
that the examination that witness had made on the pros¬ 
tate gland showed the gland to be normal in size and resili¬ 
ency; that witness had subjected it to pressure; that the 
plaintiff did not show any great tenderness; that on Satur¬ 
day when Doctor Hoffman examined plaintiff, towards the 
end, when Doctor Hoffman pressed very hard on the gland, 
plaintiff whirled around; that Doctor Hoffman exerted un¬ 
due pressure; that ordinary pressure would not cause a 
man to wince. That during the examination the witness 
was stripped; that an examination was made of the right 
leg only as to his tactile sensation with a small piece of 
cotton drawn across the upper part of the leg below the 
knee. That, with the exception of an area about 2 inches 
above the patella, probably 3 or 4 inches in height, the wit¬ 
ness responded to the test. That the witness did not believe 
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plaintiff had his eyes closed at the time; thatj plaintiff 

102 was looking right at the witness and answering 
“yes” or “no”; that two days before the Examina¬ 
tion witness had made a test of the same area; tlnjt he had 
found same condition there and reported it to the! Doctors 
before the examination on Saturday. That the witness had 
told Doctor Hoffman and Doctor Gannon that he ijiad used 
the needle test; that the needle test is to punch tlje needle 
into the flesh; as a rule you start lightly and if you cannot 
get a reaction you make the test deeper; that witness made 
this test; that he did not get any reaction; that he| had ex¬ 
amined plaintiff’s testicles 48 hours before; that tin} witness 
found left testicle was atrophied to between one-tliird and 
one-fourth the size of the right testicle; that fromjthe size 
of the plaintiff there was a possibility that the right tes¬ 
ticle was a bit smaller than normal for a man plaintiff’s 
size and build; that he subjected the left testicle 'to pres¬ 
sure between the thumb and finger; that he got it between 
his finger and thumb and pressed on it; that thej testicle 
moved all around and it seemed almost uncanny to Witness; 
that the seminiferous covering seemed almost like tile tunica 
vaginalis; that the tunica vaginalis is a covering of the 
testicle; that he got no reaction at all; that he pressed on 
the testicle sufficiently to get a reaction in a normal testicle; 
that plaintiff had some reaction in the right testicle but 
none in the left; that the blood pressure as he founfl it was 
158/90; that this might be considered very slightly high 
but nothing to become greatly alarmed about; that the blood 
pressure which the witness found might contribute to the 
anesthetic area; that it was usual to find in neuroses a ris¬ 
ing blood pressure; that he thought that the blood pressure 
was due to the neurosis; that neurosis is a nerve condition 
in which there is no apparent pathological condition; that 
it was a very much debated subject; that traumatic ljeurosis 
is a nerve condition that is produced by injury; |that, in 
other words, “traumatic” means injury; that witnj 

seen the X-ray taken; that he did not see the 

103 rapher develop it; that it was in the same shape 
now as it was when it was developed; that witness 

thought that the X-ray shows the existence of th|e right 
testicle, but the left side looked like the remains of the 
tunica vaginalis, and the destruction of the substance; that 
Doctor Hoffman seemed eager to take the X-ray; tljat said 


ess had 
[photo 


o*. 
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Doctor Hoffman thought that he could get a photograph of 
the soft tissues; that Doctor Hoffman had said that he was 
very lucky at taking the soft tissues; that he got the photo¬ 
graph of soft tissue two out of three times; that there 
was some little sort of movement of the prepuce of the fore¬ 
skin, and that the organ might have looked a little bigger, 
but that there, was no erection by any means. 

On cross-examination, the witness testified that he had 
never taken X-ravs, but that he had read a great manv of 
them: that he was shown how to read them; that he never 
did anv X-rav work himself; that he alwavs sent his X-rav 
work to a man who is an authority on it; that he had never 
had anv formal training in X-rav work: that he had had 34 
years experience in genito-urinary work: that he knew what 
Fought’s test for reading blood pressure was: that Fought’s 
theory is that man at the age of 20 has a blood pressure 
of 120, and that each 2 years of life the pressure is increased 
one millimeter; that according to Fought’s scale the plain¬ 
tiff’s blood pressure should be about 132/SO; that the wit¬ 
ness did not know that most research work in the blood 
pressure field had been done by life insurance companies; 
that he did not know that life insurance companies used 
the Fought test in preference to any others; that witness 
always used the test of tables that is given for the normal 
average; that witness had found an area about 3 inches 
above the knee cap when examining the plaintiff which 
was anesthetic; that on the human bodv vou cannot exactly 
draw to the eighth of an inch the area affected by a nerve; 
that witness had examined below plaintiff’s knee, but did 
not find a scar; that plaintiff did not tell witness that he 
had a scar on the right leg; that witness knew that 
104 Doctor Hoffman had told plaintiff to close his eyes 
at times, but plaintiff did not have his eyes closed all 
the time; that plaintiff has one testicle and a very little of 
the other; that he would say that he has two, the remains of 
one if there is any testicle there; that what was left of the 
left testicle he could push around in the sac; that there 
was no left testicle; that there was nothing to indicate to 
the witness that there were adhesions at the time of the 
examination; that it is wrong to say if there had been ad¬ 
hesions at any time of the injury that they would still be 
there; that the testicle was not symmetrical; that he had 
not agreed with Doctors Gannon and Hoffman that the left 
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testicle was symmetrical; that he told them [hat part 
of the left testicle was flattened; that when he pressed on 
the testicle on Thursday that it had not collapsed; that 
what he said was that there was apparently nothing left 
of the testicle; that the witness had examined several cases 
of atrophied testicles, probably one hundred; that the causes 
of the atrophied testicles in some cases were muhips—one 
case witness had a boy 19 years old had atrophied testicles; 
that witness doubted verv much if there was anything left 
on the inside of the plaintiff’s left testicle; that {here was 
nothing left but the tunica vaginalis; that witness bad heard 
of “litigation neurosis”; that it was sometindes called 
“compensation neurosis”; that during the war it was called 
“war neurosis”; that the witness had heard of it being 
cured; that he had heard of it being cured by the loss of a 
law suit; the voluntary giving up of a law suit, o( the win¬ 
ning of a law suit; that it was a mental process; that there 
is a possibility that the plaintiff could have a mental process 
which would indicate to the plaintiff a loss of feeling in his 
leg; that witness had seen plaintiff walk on Thursday last; 
that he was limping them, but he thought plaintiff was get¬ 
ting along very well; that he knew that diseased tonsils 
might cause arthritis and neuritis; that it could be responsi¬ 
ble for the condition of the prostate gland at the present 
time; that he could not say at the time the injury oc- 
105 curred; that what was true of infected tonsils was 
also true of infected gums; that when witness ex¬ 
amined plaintiff’s prostate gland he was unable tb get any 
fluid; that he pressed fairly hard; that on Saturday he had 
spoken to Doctor Hoffman about making the needle test on 
plaintiff; that that he did not suggest to Doctor Hpffman to 
make the needle test; that Doctor Hoffman said ljie always 
used the cotton test; that it was more sensitive; thpt he saw 
Doctor Hoffman take a knife and run it across {he areas 
affected, but Doctor Hoffman did not dig in; thajt witness 
could tell how much pressure was being used by Doctor 
Hoffman when the prostate gland was being massaged; 
that he could tell how much pressure was being used by 
the movement of the arm; that the witness had not agreed 
at the time of the examination that there was a chronic 
infection of the tonsils. 

On redirect examination, witness testified that {he blood 
pressure of a man 70 years old according to the Fought’s 
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test would be too low; that a man’s blood pressure, 70 
years of age, would be only 145; that was the fallacy of 
Fought’s test; that allowances have to be made for indi¬ 
viduals, their, occupations and the conditions under which 

they live. 

* 

106 Whereupon, the entire case was closed. Counsel 
for defendant moved the Court to grant a directed 

verdict on the same grounds stated in the motion at the 
close of the plaintiff’s case. Said motion was overruled 
and exception .reserved. 

The Court at the request of the plaintiff granted the fol¬ 
lowing instructions, to which an exception was noted by the 
defendant to each of the following instructions: 

Xo. 1. The jury are instructed that it was the duty of 
the defendant to keep tlie sidewalk described in the Declara¬ 
tion in this case in a reasonablv safe condition for the use 

i • 

of the public, including the plaintiff, and if you find from a 
preponderance of the evidence that the defendant was neg¬ 
ligent in tlie discharge of its duty as alleged in the declara¬ 
tion and as a result of its negligence plaintiff was injured, 
then your verdict should be for the plaintiff in such amount 
as you find will reasonably compensate him for his injuries. 

Xo. 2. The jury are instructed that if you find for the 
plaintiff you s,hould take into consideration in fixing the 
amount of damages, his physical and mental pain and suf¬ 
fering, the permanent nature of his injuries, if any, the 
shock and injury to his nervous system, the financial losses 
resulting from said injuries in the way of doctors’ bills, 
and any expense to which he may have been put for extra 
help in his business as result of his injuries. 

Whereupon, at the request of the defendant, the Court 
granted the following prayers: 

Xo. 1. The jury is instructed that the defendant, the Dis¬ 
trict of Columbia, is not an insurer against accidents upon 
its streets and sidewalks, nor is it liable for every defect 
therein but is only required to use reasonable care to see 
that the streets and sidewalks under its control are main¬ 
tained in a reasonablv safe condition. 

Xo. 2. The jury is instructed if they find from the evi¬ 
dence in this case that the defendant, the District of 

107 Columbia, exercised reasonable care to see that the 
sidewalk or public space was maintained in a rea- 
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sonablv safe condition, then their verdict should be for the 
* 

defendant. 

Xo. 3. The jury is instructed that the burden o|f proof in 
this case is upon the plaintiff to show by a preponderance 
of the evidence that the defendant, the District of polumbia, 
failed to comply with the duty imposed upon it by law, as 
alleged in the declaration, and if the plaintiff fajls to sus¬ 
tain the allegations of negligence of the declaration by a 
preponderance of the evidence, then their verdict should be 
for the defendant, District of Columbia. 

No. 4. The jurors are instructed that there is no pre¬ 
sumption of negligence on the part of the defendant by 
reason of the mere happening of the accident, but that the 
burden of proof is upon the plaintiff to show by pt prepon¬ 
derance of the evidence that the defendant was jnegligent 
and that such negligence was the proximate cabse of the 
accident and injury to the plaintiff, and if they if ail to so 
find, their verdict must be for the defendant. 

Xo. 7. You are instructed as a matter of law thajt in order 
to find for tlie plaintiff in this case, you must nnd from 
all of the evidence that the weakened condition of t^ie ground 
which was responsible for the plaintiff’s fall was C|lue solely 
to a leak in an underground waterpipe connected with or 
near a horse watering trough. 

Xo. 8. The jury is instructed that they are not to con¬ 
sider the telephone call alleged to have been made in this 
case to National 6000. 

Xo. 9. You are instructed as a matter of law tllat if you 
find from all the evidence that the weakened condition of 
the ground which was responsible for the plaintiff’s fall 
was caused by the overflowing of the horse watering trough, 
or by the splashing of water from the said trough by horses 
or bv children, or bv the flowing of water from the drive- 
wav of the Standard Oil Company station, or by ^ny cause 
other than the leaking of an underground water ;pipe con¬ 
nected with or near the said horse watering trough, 
108 your verdict must be for the defendant. 

Xo. 10. l"ou are instructed as a matter of law that 
the liability of the District of Columbia, growing out of 
defects in the streets and sidewalks, is dependent upon 
notice of the defect which caused the injury. Ordinarily 
notice may be brought home to the District of Columbia 
in one of two ways, that is either by proof that the defect 
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in question has remained in the street so long that the au¬ 
thorities could not help, in the exercise of ordinary care 
and diligence, knowing that fact,—that is, constructive no¬ 
tice; and second, by actual notice. In this case you are in¬ 
structed that vou are not to consider anv facts tending to 
prove constructive notice, and unless you find from all of 
the evidence that actual notice of the condition which re¬ 
sulted in the plaintiff’s fall was brought home to the Dis¬ 
trict of Columbia in time for the District to have remedied 
that condition, vour verdict must be for the defendant. 

The plaintiff excepted to prayers Xo. 7 and Xo. 9. 

109 The Court denied the following instructions of¬ 
fered by the defendant and exception was noted to 

the refusal to grant each of the following instructions: 

Xo. 11. Yon are instructed that before vou can find for 
the plaintiff in this case you must answer the following 
interrogatories: 

(1) What was the cause of the weakened condition of the 
ground which resulted in the plaintiff’s fall? 

(2) In the event that you find that the weakened condi¬ 
tion of the ground, which resulted in the plaintiff’s fall 
was due to a leaking underground pipe, in which pipe do 
vou find such leak occurred? 

Xo. 12. You are instructed as a matter of law that evi¬ 
dence of the repair of the intake of the watering trough in 
June, 1931, is not to be considered by you as proof of the 
existence of a defect in any underground water pipe at or 
near the horse watering trough in February, 1931. 

Xo. 13. You are instructed as a matter of law that be¬ 
fore the District of Columbia can recover over in an action 
brought by the District of Columbia against the Standard 
Oil Company growing out of this case, it must be shown that 
the defect causing the injury to the plaintiff in this case 
was due to the primary negligence of the Standard Oil 
Company. 

110 Whereupon, during the argument in rebuttal on 
behalf of the plaintiff, the following occurred: 

By Mr. Quinn: 

“I have been defied a number of times in his argument. 
He defied me to point out where there was a pipe leaking. 
He said that we did not produce any witnesses to show 
that there was a pipe leaking. 
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Well, lie produced a witness that there was a [pipe leak¬ 
ing. 

Mr. Seal: If your Honor please, that was subsequent. 
Mr. Quinn ought not to argue that way. 

The Court: I think it is proper. 

Mr. Quinn: I am reasoning back. 

They produced a witness who testified that the! pipe was 
leaking. 

I know he does not like it, when I refer to it. 

And that was the witness Kepple, who repaired the safety 
valve on that. It was three feet underground. And here 
are the cards that were produced here (indicating). 

You will find from the testimonv of this man, and from 
the testimony of the deceased witness who testified that 
he examined the place every day or two or three times a 
week, that they did not notice a leak around that place. It 
was reported by the precinct, on the complaint of some 
citizen. 

And that is the kind of inspector that we have. 

And what happened? It was reported, according to the 
card, at 10:55 p. m., on the 17th of June, 1931. And when 
did thev repair it ? Nine davs later. 

Mr. Seal: Now, if your Honor please, I must object. 

Mr. Quinn: That is the evidence in the case. 

The Court: You may object, but I shall overrule 
111 the objection. 

Mr. Seal: Your Honor has not heard my objec¬ 
tion. Mr. Fowler has testified that he cut it off. 

So it is unfair for Mr. Quinn to stand there arfd tell the 
jury that that thing leaked. 

Mr. Quinn: I am talking about the repair of it. i And it is 
not unfair, because they want you to believe that Kepple’s 
testimony amounts to anything- 

Mr. Seal: An exception, please. 

Mr. Quinn: (continuing): —that when he repaired the 
safetv valve, the dirt was dry around there. 

Now I shall come to the gentleman who cut if: off. He 
cut it off when it was reported to him, and cut off l[he water. 
Of course there was no water to leak from the watering 
trough, and around that particular spot. 

I believe he said that the gentleman noticed that the 
ground was dry. Of course it had a chance to djry out, in 
nine days, while thev took their time to fix it. 
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And what did Kepple say was the matter with that? 
'Rotten, worn threads.’ 

AVe know that rotten, worn threads do not come on, over 
night. How long was that leak there? 

There is something for you gentlemen to consider, talk¬ 
ing about our not producing evidence about a pipe leaking. 
Fortunately for this man, a great deal of the evidence that 
we have, came from their witnesses.” 


112 Charge of the Court. 

The Court (Air. Chief Justice Wheat). Xow, gentlemen 
of the jury, itjappears without any contradiction that on 
the 19th day of February, 1931, the plaintiff here while 
walking across the sidewalk on Georgia Avenue near a 
horse trough had his leg go through the surface of the 
sidewalk into a hole and he suffered injuries, for which 
he brings a suit against the District of Columbia. 

A few general principles, I think I ought to tell you, 
and the first one is this: That the District Government is 
not an insurer of the safetv of the highwavs and sidewalks 

i % 1 ^ 

and public places under its control. Its duty is to use rea¬ 
sonable care to see that tliev are maintained in a reason- 

•/ 

ablv safe condition, and in order to charge them with 

V 7 O 

113 liability one of two things must appear. The first is 
that they had actual knowledge, it had been brought 

home to their attention directly, the conditions which render 
the highway dangerous, or that those conditions had been 
obvious for so long a time as to charge the municipal 
authorities with notice. 

The first is actual notice and the second is known as 
constructive notice. In this case, the plaintiff’s claim is 
limited to actual notice, for in his declaration it is alleged 
that about two weeks, I think, before this accident hap¬ 
pened notice was given to the District authorities that the 
place was undermined by a leaking water pipe, an under¬ 
ground pipe near or connected with a horse watering 
trough. The exact language is not necessary. 

So in this case the plaintiff’s claim is based upon actual 
notice given to the District authorities that there was a 
leaky water pipe there which was rendering the sidewalk 
unsafe. This sidewalk, it appears, was not a concrete, paved 
sidewalk or stone sidewalk. It was a cinder, dirt sidewalk, 
but nevertheless, was under the District’s control. 
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Now, under those circumstances, two questionsj arise for 
vou to consider. The first is whether the District Was liable, 
for if it was not liable, then your work is over. your ver¬ 
dict should be for the defendant. 

If you find that the District was liable, then yo{i proceed 
to the second question, which is for you to agijee to the 
amount of damage which has been sustained by the plain¬ 
tiff. ' | 

Now, on this question of liability, the law is veify simple. 
There is nothing complicated about it. As I havp already 
said, the District is not an insurer. It is only liable for 
negligence, and that negligence may be based upon either 
actual notice of the defect or the existence of the circum¬ 
stances for so long a time as would place the District upon 
notice. And in this case, the plaintiff has charged that 
actual notice was brought home to the defendant, and that 
actual notice was in the form of a notice to a police 
114 officer, one or more police officers. It seeitas to me 
one witness testified there were two officers present. 
It makes no difference. 

Now, actual notice to a police officer is notice to the 
District. 

There is some further testimonv to the effect ithat this 
man Fitzgerald went to a lunch room there and (Jailed the 
District Building. Now, that you can disregard. There 
wasn’t any evidence at all that he ever was connected with 
anybody at the District Building who was in Authority, 
and it is unnecessary, because if the notice was 
the police officer that would be notice to the Distr 

In addition to this are the circumstances leadit 
this notice to the police officer, if that had been gjven, and 
they were something like this. A couple of weelj:s before 
there was a truck that crossed over the sidewalk and the 
rear wheels sunk in for some distance, and it Was that 
occasion which caused this man Fitzgerald, if suih be the 
fact, to complain to the policeman. And a witnes^ testified 
that he heard Fitzgerald say to the police officer that that 
sidewalk was undermined bv water and if somebody didn’t 
fix it something bad would happen. 

A part of it, and quite a part of the case in favDr of the 
District was an attempt to show that that conversation 
never took place, the police officer was never notified. Of 
course, we all recognize the difficulty of proving a Negative. 


given to 
Let. 
ng up to 
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It would be impossible to s>*et every police officer in tlie 
city of Washington and question them; but the Corporation 
Counsel has called here all the police officers whose names 
have been mentioned in the testimony, and the officers who 
were assigned to the beat which included the street where 
this accident took place. And they have all denied any 
knowledge of any complaint made to them by Fitzgerald or 
anvbodv else. 

m * 

Unless you find from a preponderance of the evidence 
that notice was given to a police officer, then your verdict 
should be for the defendant, for this case is based 
115 upon that question, entirely upon that question of 
actual notice. You have no right to render a verdict 
against the District on any theory such as, “Well, they 
ought to have | known about that, they ought to have dis¬ 
covered that.” There is no evidence that the defect existed 
long enough to charge anybody with notice. But there is 
evidence that there was direct notice given to a police offi¬ 
cer, and unless you find from a preponderance of the evi¬ 
dence that that notice was given, then your verdict should 
be for the defendant. 

It is my opinion that under this declaration, in order to 
find for the plaintiff, you must find that there was a leaky 
pipe. I don’t think you perhaps could find which pipe it 
was, but if there was a leaky pipe there and notice was 
given to the District, then it was for them to investigate 
and find out whether or not there was a leaky pipe there, 
and if there was one there it made no difference whose pipe 
it was, if a reasonable examination would discover it. 

So that, I think, is the first question which you have to 
decide, whethei; Fitzgerald did notify a police officer that 
there was a leaky condition there which was impairing the 
sidewalk. If you find that that never took place, why, that 
is the end of tfie case and your verdict should be for the 
defendant. 

If you find that that notice was given, then it is apparent 
that no effort was made to find that leak or repair it prior 
to the accident to Mr. Disney, the plaintiff. One of the 
prayers which I charge, and which was read to you by 
Mr. Seal, was to the effect that if you found that the Dis¬ 
trict exercised ordinary reasonable care in the maintenance 
of this sidewalk your verdict should be for the defendant. 
But if they had| actual notice of a defect and failed to do 
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anything about it, that would not be reasonably a 
my opinion. 

In support of the allegation that there was a ldaky 
testimony has been given tending to show that from time 
to time the walk there was wet, damp. Now, mat alone 
would not be enough because, of course, we have rain, 
11G we have the possibility of overflow of th^t trough, 
we have the possibility of children playing there and 
throwing water on the sidewalk, and all those things. Then, 
we have the Standard Oil pipe there, which has bcfen talked 
about. 

So the mere fact that the sidewalk was wet, of itself, 
would not be enough to indicate a leaky pipe. Bui we have 
the testimony that Fitzgerald told this police officer, and 
if that be the fact, that taken in connection withjthe pres¬ 
ence of water and the fact that there was a wyter main 
under that sidewalk and that it did connect with tjie trough 
all those circumstances put together, in my opinion, would 
justify a finding that there was a leak there. 

Now, it has been shown here in evidence that some five 
months after this accident took place, the place! was dug 
up and a leak discovered in the pipe connecting! with the 
water trough. Now, ordinarily the existence of a defect five 
months after the accident is no evidence it existjed at the 
time. 

Mr. Quinn: It was three months, a little oiev three 
months. 

The Court: Well, four or five months. 

Mr. Quinn: About three months and a half. 

The Court: Ordinarily, the discovery of a thing of that 
kind three or four or five months, any time in ffact after 
the accident, would not be proof that it existed at the 
time, but it seems to me that in this case that may be taken 
into consideration in connection with all those yther cir¬ 
cumstances and from that you might, if you thought proper, 
draw some inference as to its previous existence. For where 
a defect if it exists in water, exists underneath tins surface, 
and it is not observable of course to the ordinary passerbv. 
Indeed, there isn’t j niy evidence m tins case tlfiat there 
was anvflimgTnWegard to that sidewalk that wbuld lead 
* anybody to feel that it was unsafe to walk on. The plaintiff 
himself testified to that ; I think all the witnesses testified 
to that. ' f 
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But all the circumstances taken together, coupled 
117 with the evidence, it* you believe it, to the effect that 
this man, Fitzgerald, who lived up there and seems 
to have been quite a well-known citizen around there, the 
fact that he did tell this police officer, all these circum¬ 
stances taken together might, I think, justify a finding 
that there was a leaky pipe. 

Just how water comes from a leaky pipe, I think is 
not perhaps a matter of common knowledge, but 1 think 
it is quite obvious that it would depend somewhat on the 
extent of the leak, somewhat on the contour of the ground 
underneath, somewhat upon the kind or character of the 
ground or dirt which was there, but I think as a matter of 
common knowledge, water is of such a character, I think, 
it justifies the belief that if there was a leak there it might 
be quite a long time before it would become apparent. The 
water might go in one direction at one time and then it 
might meet an obstruction and turn in the other direction, 
and those things in a way are matters of speculation. I 
think vou have evidence before vou and you have a right 
to draw reasonable deductions from that evidence, such 
deductions as are reasonable to reasonable-minded men. 

But the plaintiff’s case depends on that. Before you can 
find in his favor you must find that there was a leaky pipe 
under the ground there leading to or near to the water 
trough. 

Now, if you find that the District was responsible, that 
is, that there \yas a leaky pipe there and that notice was 
given to the police officer of its existence, then you can pass 
to the question of the injury. The man’s injuries, which 
everybody admits were the injuries to his leg, to his right 
leg, when he went down in this hole, and his shin was black 
and bruised, and according to his storv he suffered great 
pain at the time and was unable to walk by himself and in 
some respects there has been evidence which tends to cor¬ 
roborate that, the extent of his injuries, how extensive his 
injuries were, are matters which you will have to deter¬ 
mine. Then he claims that when his leg went down into 
that hole his testicles were bruised; as a result of 
IIS that bruising that thev became swollen, very much 
enlarged, and the swelling finally disappeared, leav¬ 
ing one testicle much smaller and according to some testi¬ 
mony, entirely atrophied. 
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Mr. Seal quoted to me the old saying that when doctors 
disagree who is to decide? But in this case when the doc¬ 
tors disagree the jury must decide, the extent of t|iat man’s 
injuries are matters which you have got to determine ac¬ 
cording to the best light you have received fron|i the evi¬ 
dence which has been given before you. 

Testimony has been given to the effect that this man is 

suffering from a neurotic condition. Now, those peases are 

very hard for the layman to understand. Sometimes it is 

easy to sav that a man is a maligner, he is fakinig. Some- 

times it is not easv to sav that at all. And the best medical 

* * 

testimony, the best medical opinion is to the effect that a 
man may say that lie is suffering from something which 
no physical examination will reveal. He claims ttiat he has 
a pain somewhere, that he has lost sensation somewhere 
and a physical examination will not reveal anything that 
will explain or point out why he has the pain oi| whether 
he has the lack of sensation. That is a neurotic condition, 
as the doctors call it. But they all admit that if that really 
exists, it is just as real to the patient himself as i|f it could 
be explained by a physical examination. This mjm claims 
that he has lost sensation in certain parts of his bi)dy. And 
if he has and that neurotic condition was due to the effect 
of the accident, the direct and proximate effect of the acci¬ 
dent, then that may be properly regarded as p^rt of the 
damages he sustained. 

There has been some evidence produced here tending to 
show that the man’s limp, which 1 suppose you have all 
observed, is not genuine, the inference drawn bbing that 
he is faking. In that connection testimony wasjgiven by 
an investigator employed by the District, and as long as it 
has been mentioned here in argument, 1 think it is proper 
for me to say that the District has a perfect right to employ 
investigators to investigate these cases. In fact, it is their 
duty to do so. If they have any reason to believe that 
119 the plaintiff in a suit brought against them is malin¬ 
gering or faking the injury, they have a riglit to have 
him watched, followed. And you can call it snooping or not, 
it is just what any man has a right to do who is sued, to 
find out whether the plaintiff is telling the truth or not, 
whether he limps when he is in the court room and does 
not limp when lie is outside, limps around when be thinks 
he is being watched and does not limp when he ihinks he 

7—6479a 
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is not being watched. So, it is no reflection at all upon the 

District Government for employing a man and paying him 

to investigate its case. Thev have a right to find out whether 

the man is malingering or not. This is a matter which 

it is solely for you to determine. You are the judges of 

the credibility iand the weight to be given to it. But it is 

not a reflection on anvbodv in the suit that the District 

* * 

employed investigators to investigate facts. 

Now, if you find the plaintiff is entitled to a verdict here 
he is entitled to such sum as would fairly compensate him 
for the injuries which flow directly from this accident. And 
in general, that includes the pain and suffering which he 
experienced, the damage which he sustains, loss of earning 
power. 


There is evidence here to the effect that this man after 
this injury hired and had to hire people to help him out 
in his business. Of course, I don’t remember what that 
amount was, but you probably remember it. 

Mr. Quinn: $25 a week. 

The Court: Then, if in your opinion, he has suffered 
permanent injury, you have a right to take that into con¬ 
sideration. And, as I say, just what the extent of his in¬ 
juries is, is a matter solely within your judgment. 

_ So, to -go back over it again hriefly,_t.hp 
liable for this accident unless you find that it had dire£i > 
notification, through a police officer, of a leaky condition^ 
of a pipe underneath this sidewalks. Neither is it re— 
120 sponsible, unless you find that there was a leaky 
condition in the pipe underneath that sidewalk and- 
that that leaky pipe was the cause solely of the giving way.. 
of the sidewalk when the man was passing over it. Unless , 
you so find, your verdict should be for the defendant. 


If vou find that the District was notified directlv and 
• % 

that there was a leaky pipe and that that leaky pipe caused 
this trouble, then the plaintiff is entitled to a verdict for 
such sum as will fairly compensate him for the pain and 
suffering he experienced, for the expenses to which he has 
been put in an effort to be cured of his injuries, such ex¬ 
penses as he has been put to in hiring people to assist him 
in the conduct of his business, and such sum as would com¬ 
pensate him for the permanent injury, if any, which he has 
sustained. 
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e injuries 


tendency 


Xow, in deciding all these questions, there ajre certain 
fundamental principles. Perhaps, you have become familiar 
with them while serving as jurors. 

In the first place, the burden of proof—now, j'ou see, in 
law some people don’t think there is very much in the way 
of common sense back of it, but there is, and one of the prin¬ 
ciples is that the man who alleges a thing has gqt to prove 
it. When a man comes into court and sues another, claim¬ 
ing that that other has injured him through some fault of 
the defendant, the burden is on him to prove it. The de¬ 
fendant does not have to disprove it. One of the principles 
is that a man who alleges a thing has the burden on him 
to prove it, and in this case the burden is on the plaintiff 
to show by a fair preponderance of the evidence liability 
of the defendant, which must be based first upon jthe actual 
notice of the defect and, second, the actual existence of the 
defect. And the burden is on him to prove by a fair pre¬ 
ponderance of evidence the nature and extent of the in¬ 
juries and that they are attributable directly to tl 
which he received at the time of the accident. 

Preponderance of the evidence means the 
121 of the evidence to tip the scales. You put all the evi¬ 
dence on one side in one pan and all the evidence 
on the other side in the other pan. The evidence ih favor of 
the plaintiff must be sufficient to tip the scales in his favor; 
if the evidence is evenly balanced, there is no preponder¬ 
ance, and the defendant is entitled to a verdict. 

Now, in weighing the evidence and judging of its credi¬ 
bility, von have to take into account the same flings vou 
always do in everyday life. In the first place, the appear¬ 
ance of the witnesses on the stand. Do they impress vou 
as being truthful men.’ Do they impress you as knowing 
what they arc talking about ? Do they impress yoiji as doing 
their best to try to be frank and truthful? Or dd they im- 
press you as being inclined to be sneaky, trying not to 
be frank, trying to color their stories in some wav, that 
would impress you on one side or the other of th^ case. 

Then you have the right to take into consideration the 
interest which any witness may have in the controversy, 
because it is a well-known fact in life that a manfs interest 
in his case tends to make him color his story a little. And 
then the probabilities of the story he tells, do they jibe with 
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the other facts in the case, do they jibe with common sense, 
common understanding of men? 

So, all those things you have a right to consider in judg¬ 
ing of the credibility of witnesses and the weight to be given 
their testimonv. 

Then there is another principle which it is always proper 
to state to a jury. That is with respect to the witness whom 
the jury believes to be deliberately falsifying. If you be¬ 
lieve that any witness in this case has deliberately testified 
falsely, you have a right to reject his entire testimony on 
the theorv that a man who lied about one thing is unworthv 
of believing at all. 

So, the case is now yours. I am sure you will approach 

it with the spirit of absolute fairness. It has taken quite a 

while to try the case. It gives me pleasure to say that it- 

has been tried bv counsel on both sides in an emi- 

122 nently fair way. There hasn’t been anything that 

I have seen that indicates that anvbodv is trving to 
• * * * # * 
put anything over on the Court or on you. I think we have 

got all the evidence that it was possible to get to enable 
you to get at tl^e real truth of this case, and of course that 
is what we arc here for, to find out what the real truth of 
this matter is. If the District is responsible for this acci¬ 
dent, the plaintiff is entitled to a fair and reasonable ver¬ 
dict. Of course, if it is not responsible for the accident, 
under the principles I have outlined, then the plaintiff is 
not entitled to a verdict and the District is. 

The mere fact that the plaintiff was injured has got noth¬ 
ing to do with it, unless you find that it was the fault of 
the District. 

Anvthing further? 

Mr. Seal: Only that part, your Honor, I feel that I must 
except to that p,art of your Honor’s charge in which your 
Honor used the words, somewhat similar to these, “It seems 
to me that in this case that may be taken into consideration 
in connection with all those other circumstances and from 
that you might, if you thought proper, draw some infer¬ 
ence as to its previous existence.” That is, as to the exist¬ 
ence of the other fact. 

The Court: You are entitled to that. 

Mr. Seal: Thank vou. 

The Court: You may retire, gentlemen. 

Mr. Esher: I believe the jury should be told that they 
cannot go beyond the amount asked for in the declaration. 
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The Court: Of course, gentlemen, under no circumstances 
should you render a verdict for more than the amount 
asked in the declaration. 

123 The foregoing is the substance of all the testimony 
bearing upon the exceptions herein reserved on behalf 
of the defendant. 

And thereupon, and as to all of said exceptions were duly 
noted, and allowed as aforesaid, and duly entered upon the 
minutes of the Court before the jury retired to consider its 
verdict, and because the matters and things hereinbefore re¬ 
cited are not matters of record, in order to make the same 
a part of the record herein, which is hereby ordered, so that 
the defendant may have its case reviewed on appeal, the de¬ 
fendant bv its counsel moves the Court to sign and seal this, 
its bill of exceptions, and for the same force and effect as if 
each and every exception had been separately signed and 
sealed, which motion is granted by the Court, and thereupon 
the defendant tendered this, its bill of exceptions, and re¬ 
quests the Court to sign and seal the same, which is accord- 
inglv done now for then, this 30th dav of April, 1035. 

ALFRED D. WHEAT, 

Chief justice. 
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In the United States Court of Appeals 
for the District of Columbia 

I 

October Term, 1935 

i 

No. 6479 ! 

I 

I 

District of Columbia, appellant 
* v 

v. 

Wilton E. Disney, appellee j 

BRIEF FOR APPELLANT 

STATEMENT OF THE CASE 

This is an appeal from a judgment entdred in 
the Supreme Court of the District of Columbia 
after a verdict of a jury in favor of the appellee 
in an action for personal injuries. In thi4 brief 
the appellant will be referred to as the defdndant 
and the appellee as the plaintiff. 

The plaintiff claimed that on the 19th day of 
February 1931, he was walking on the' east 
side of Georgia Avenue, over and upon a 
unpaved or dirt sidewalk at or very near 
Road NW., in the District of Columbia; that it was 

the duty of the defendant to maintain this said 

1 

(i) 


bublic 

iBlair 
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walkway in a reasonably safe condition for public 
travel; that the defendant failed in its duty in that 
about two v'eeks before the occurrence complained 
of the defendant was notified that an underground 
water pipe connected with or near a horse-watering 
trough, and located on Georgia Avenue near Blair 
Road, was leaking, and that the surface cf the 
ground was weakened thereby; that although the 
defendant had knowledge of this condition nothing 
was done to correct the situation; that in the fore¬ 
noon, on the date aforesaid, while plaintiff was 
walking along the said avenue in the exercise of due 
care, the surface of the cinder walkwav at or near 
the said watering trough suddenly caved in precipi¬ 
tating the plaintiff forcibly into a hole. 

As a result of his sudden fall the plaintiff claimed 
severe injuries. These alleged injuries consisted 
of lacerated, contused, and abrased right leg from 
the inner maleolius to inner condvle; infected area 
at junction of lower one-third with upper two- 
thirds of tibia, anterior, and inner surface; trau- 
mertised nerves, entire thigh and right leg; con¬ 
tused testicles and severe shock to the nerves and 
nervous system; sleeplessness, pain, and suffering 
during locomotion and great mental and physical 
pain and suffering. In an effort to be cured of 
these alleged injuries the plaintiff claimed he was 
compelled to pay out large sums of money; that he 
was rendered sick, sore, lame, and disordered; con¬ 
fined to his bed and home and generally incapaci- 
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tated from attending to his business and occupation 
as garage keeper. (The jury rendered its [verdict 
in favor of the plaintiff in the sum of $4,250.) 

ASSIGNMENTS OF ERROR 

The appellant assigns as error committed by the 
trial court the following: j 

1. In permitting plaintiff, over the objection of 
the defendant, to testify as to plaintiff's inability 
to perform the act of sexual intercourse. I 

2. In permitting testimony, over the objection 
of the defendant, as to the atrophy of plaintiff’s 
testicles. 

3. In failing to strike the testimony of fitness 
Elmer Millard relating to the sinking of a| truck 
in the driveway of Mandjouris’ store, which oc¬ 
curred some 15 to 18 feet away from the hojle into 
which plaintiff is alleged to have fallen. 

4. In permitting testimony relative to tljie lay¬ 
ing of a 12-inch water main under the sidewalk in 
August 1930. 

5. In permitting testimony relative to a bole in 
a tree space in December 28, 1930, some 25 or 30 
feet away from the hole into which plaintiff is 
alleged to have fallen. 

6. In failing to direct a verdict for the defend¬ 
ant at the conclusion of plaintiff’s case. j 

7. In failing to direct a verdict for the defend¬ 
ant at the conclusion of all the testimony. 

8. In refusing to grant defendant’s prayer No. 

11 . 
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9. In refusing to grant defendant’s prayer No. 

12 . 

10. In refusing defendant’s prayer No. 13 after 
allowing counsel for plaintiff to argue to the jury 
that if the plaintiff should receive a judgment 
against the District of Columbia, the District of 
Columbia could recover in action over from the 
Standard Oil Company. 

11. In permitting counsel for plaintiff to argue 
to the jury, over the objection and exception of 
the defendant, that a watering pipe found to be 
leaking on June 17, 1931, was responsible for the 
defective condition of the sidewalk at the time of 
plaintiff’s alleged accident on Feb. 19, 1931. 

12. In charging the jury, over the exception of 
the defendant, that while ordinarily evidence of 
subsequent repairs cannot be considered as proof 
of the prior existence of a defect, nevertheless in 
this case the jury might properly draw an infer¬ 
ence of the existence in Feb. 1931 of a leak in a 
water pipe from the facts that a water pipe was 
found to be leaking on June 17,1931, and that said 
pipe was repaired on June 28,1931. 

ARGUMENT 

I 

The Court should not have permitted testimony concern¬ 
ing partial or complete atrophy of testicles, nor of 
plaintiff’s inability to perform the act of sexual 
intercourse 

The first i and second assignments of error will 

be considered together. Thev are as follows: 

* 
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1. In permitting plaintiff, over thp objec¬ 

tion of the defendant, to testify as to plain¬ 
tiff’s inability to perform the act oif sexual 
intercourse. | 

2. In permitting testimony, over the ob¬ 

jection of the defendant, as to the ^trophy 
of plaintiff’s testicles. I 

i 

It is an elementary rule of law, one that does not 
permit of argument, that where one expects to re¬ 
cover for certain injuries one must first allege the 
injuries and then prove the allegations. A search 
of the plaintiff’s declaration will reveal no allega¬ 
tion that the plaintiff, as a result of the injuries, 
was unable to perform the act of sexual intercourse, 
nor is there any allegation that as result of the in¬ 
juries plaintiff suffered a partial or complete 

i 

atrophy of either one or both testicles! The 
declaration (R. 2-3) alleges “contused testicles.” 
4 ‘ Contused ’ ’ is synonymous with bruised. Bruised, 
according to Funk and Wagnalls’ New Standard 
Dictionary means “A surface injury caused |by vio¬ 
lent contact, usually without perceptible laceration 
or fracture, as of flesh or fruit; contusion.’!’ The 
Record (p. 1) indicates that the declaration was 

i 

filed August 9, 1932, and the cause tried January 
29th, 1935 (R. 9). A period of one year six 
months elapsed between the time of the alleged 
injuries and the filing of the declaration, j and a 
period of nearly three years elapsed between the 
filing of the declaration and the trial of th}s case. 
Had the plaintiff desired to amend his declaration 
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so as to include in liis claim for damages loss of 
sexual powers resulting from injuries to the tes¬ 
ticles, or the partial or complete atrophy of one or 
both testicles, sufficient time existed within which 
to amend. It is submitted here, as it was submitted 
to the court below by counsel for defendant, that 
the allegation that plaintiff sustained (R. 11) “ con¬ 
tused testicles and injury to the nervous system and 
a permanent injury to the nerves” is not an allega¬ 
tion of partial or complete atrophy of testicles, nor 
is it a sufficient allegation to support proof that the 
plaintiff was unable to perform the act of sexual 
intercourse. Atrophy, according to Funk and 
Wagnalls' New Standard Dictionary is “a wasting 
or withering of the body or any of its parts; a 
wasted or withered condition.” From the time of 
the alleged injury to the time of the trial of the 
cause four years lacking one month had passed. 
If such damage had been sustained by the plaintiff 
certainly he had full information on the subject 
and should have included in the declaration an al¬ 
legation to that effect. There is no allegation that 
the plaintiff was even married or that his injuries 
interfered with his marital duties. 

As a general rule the proof in an action at 
law must correspond with, and be confined 
to, the issues raised by the pleadings. Any 
evidence not excluded by any rule or prin¬ 
ciple of law may be introduced if it tends to 
support or controvert an issue may be made 
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i 

i 

by the pleadings. But evidence not within 
the issues joined is properly excluded. 

(49 C. J. page 791, par. 1167.) 

In Traver v. Smolik, 43 App. D. C. 150, lp4, this 
Court said: 

The third assignment of error is to the 
admission of the testimony of a physician 
to the effect that plaintiff consulted him 
about sixteen months after the date of the 
alleged assault, when “at that time h^ found 
no evidences of injuries except a slight im¬ 
pairment in the movement of one 
and that said plaintiff complained 
in her shoulder. Witness further testified 
that he found a scar on one of plalintiff’s 
knees. That the condition of her shoulder 
might have been caused by a blow.” An ex¬ 
amination of the record fails to disclose any 
evidence on the part of the plaintiff to the 
effect that, as the result of the alleged as¬ 
sault, she suffered injuries to her shoulder, 
or that the scar on her knees resulted from 
the alleged assault. Neither is thefe any 
claim of such injury set out in the declara¬ 
tion. The physician does not presume to 
say that the injury he found resulted from 
the assault. Had the hiatus been supplied 
by the testimony of plaintiff, or witnesses on 
her behalf, there would still have been |a seri¬ 
ous question as to the competency 6f this 
evidence; but, in the absence of any connec¬ 
tion being shown between the injuries al¬ 
leged to have been received by plaintiff, and 

10383—35-2 
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the injuries testified to by the physician, the 
evidence was clearly inadmissible. (Italics 
supplied.) 

In Garrett v. Louisville and Nashville R. R., 235 
U. S. 308, the plaintiff as administrator brought an 
action for damages under the Employers 7 Liability 
Act, approved April 22, 1908. The declaration 
contained three counts, the first and second of 
which alleged “plaintiff, as administrator of the 
said intestate, sues the defendant, for the benefit of 
his parents, in the sum of fifty thousand dollars 
damages. 7 ' 

The trial judge, having given the plaintiff an op¬ 
portunity to amend, which was declined, excluded 
all evidence |relating to the mental and physical 
suffering of the deceased and also all evidence tend¬ 
ing to show pecuniary loss sustained by the par¬ 
ents. The Lhiited States Circuit Court of Appeals 
tendered further opportunity to amend which was 
likewise declined. The questions involved were 
stated by the court as follows (p. 311): 

The questions presented are: First, 
whether, under the Employers 7 Liability 
Act of 1908 (before amendment of April 5, 
1910), the administrator of one who died of 
painful injuries suffered while employed in 
interstate commerce by a railroad engaging 
thereinj can recover damages for the benefit 
of the estate (third count); and, second, 
whether, if such administrator sue for the 
benefit of the employee’s parents—there be¬ 
ing no surviving widow or husband or 
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child—it is necessary to allege facts or cir¬ 
cumstances tending to show that as} a result 
of the death they suffered pecuniary loss 
(first and second counts), •* 

The court said: | „ r ~: hi 

Where any fact is necessary to proved 
in order to sustain the plaintiff’s right of re¬ 
covery the declaration must contain j an aver¬ 
ment substantially of such fact in order to 
let in the proof. Every issue must be 
founded upon some certain point so jthat the 
parties may come prepared with tlleir evi¬ 
dence and not be taken by surprise and the 
jury may not be misled by the introduction 
of various matters. Bank of United States 
v. Smith, 11 Wheat. 171, 174; Minor v. Me¬ 
chanics' Bank, 1 Pet. 46, 67; Depuca v. 
Hughes , 96 Fed. Rep. 923, 925; )flose v. 
Perry, 8 Yerg 156; Citizen St. JS|. R. v. 
Burke, 98 Tenn. 650; 1 Cliitty on Pleading, 
270. Although the same precision o|f state¬ 
ment is not required as in pleadings! at law, 
nevertheless it is held to be absolutely nec- 
• essary that in bills of equity such a con¬ 
venient degree of certaintv shobld be 
adopted as may serve to give the <jlefend- 
ant full information of the case which he 
is called upon to answer. Every bijl must 
contain in itself sufficient matters cjf fact, 
per se, to maintain the plaintiff’s ca$e; and 
if the proofs go to matters not (set up 
therein, the court cannot judicially act upon 
them as a ground for decision, for the plead¬ 
ings do not put them in contestation. Har- 
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rison v. Nixon, 9 Pet. 483, 503; Daniell’s Cli. 
PI. and Pr. 368. 

The plaintiff's declaration contains no 
positive averment of pecuniary loss to the 
parents for whose benefit the suit was insti¬ 
tuted. Nor does it set out facts or circum¬ 
stances adequate to apprise the defendant 
with reasonable particularity that such loss 
in fact was suffered. * * * 

(Italics supplied.) 

In the case of Washington v. Seattle, 86 A. L. R. 
113, 116 (170 Wash. 371, 16 Pac. 2nd 597), the 
court said: 

Appellant next assigns as error a ruling 
of the court which excluded evidence of 
neuritis and of a chipped bone of her shoul¬ 
der as elements of her damages. Physicians 
testified as to both of those conditions but 
on motibn of the respondents the evidence 
was stricken; this was on the theory that 
those matters had not been specifically set 
forth in the claim or pleaded in the com¬ 
plaint. The claim and complaint each refer 
to the injuries to the shoulder as consisting 
of a dislocation. So far as the claim was 
concerned, we think that the allegation was 
sufficient inasmuch as claims of this nature 
are to be liberally construed and will sup¬ 
port allegations of a more specific designa¬ 
tion in the complaint. So far as the com¬ 
plaint Was concerned, we think that the in¬ 
jury alleged was so specific as to indicate to 
the adverse parties what was to be relied 
upon at the trial, and, at least, would not 
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suggest to them that a fracture 


would be 


- —00 V V V V V*^W V W A V%N/ V v* JL V i » » V ^%AVV W 

claimed. In fact, the existence of the frac¬ 
ture was not discovered by appellant her¬ 
self until the dav before the trial when her 

* 

physician took an X-ray. While the ap¬ 
pellant might have been entitled to an 
amendment of her complaint in thiat respect 
had she requested it, nevertheless the re¬ 
spondents would also have been entitled to 
be apprised of the additional claim of dam¬ 
age in order that they might ma|ke an ex¬ 
amination, if they so desired, and jtlius meet 
appellant’s evidence. To the extent of the 
evidence concerning neuritis, if ijt was the 
result of the dislocation, that was competent 
under the complaint as drawn. Evidence 
of the chipped bone, however, wad not com¬ 
petent thereunder. 

In the case of Hall v. Manufacturer's Coal and 


Coke CoAppellant, 260 Missouri 351, 361, which 
was an action to recover damages for personal 
injuries, the plaintiff testified: I 


* * * that he had suffered severe pain; 
that by reason of the injuries received he 
was confined to his bed thirteep weeks, 
* * * that the injuries affected his sleep 

and rendered him impotent and “hat as a 
result of the injuries he had practically lost 
his sexual desire. The doctor also testified 
that, if plaintiff was impotent, his impotency 
was, in his opinion, caused by the injuries. 
Defendant objected to the introduction of 
this evidence on the ground only that the 
petition did not allege an injury of that 
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kind, which objection was overruled by the 
court and defendant excepted. 

The Court, in its opinion on this exception, said 
(p. 370): 

Plaintiff was permitted to prove that the 
injuries he received resulted in impotency. 
* * * The petition describes the injuries 

and results in the following language: 
“His bodv was severelv and permanently 
wounded, bruised, contused, torn, and 
mangled both internally and externally, and 
that the bones, flesh, and ligaments of his 
hips, pelvis, legs, and ankle were broken, 
bruised, torn, and mangled, and that he suf¬ 
fered great bodily and mental pain and 
anguish as the result of said injuries afore¬ 
said, * * * and i s a nd W as, as a result 

of said injuries, permanently injured and 
crippled for life, that ever since said injuries 
and as a result thereof and by reason of said 
injuries he has suffered, does suffer, and will 
continue to suffer for the remainder of his 
life, great bodily pain, annoyance, inconven¬ 
ience, and expense.” 

It will be noticed that the petition fails to 
specifically allege impotency, neither does it 
contain an allegation of a general nature 
which might be said to embrace within its 
terms the condition of impotency. It is true 
that impotency might result from the injur¬ 
ies described, so might paralysis and many 
other diseases or conditions, but it cannot be 
said that impotency would necessarily result 
from the injuries detailed or described. If 
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a condition or disease necessarily results or 
follows an injury there could be no v^lid rea¬ 
son for requiring the same to be specifically 
pleaded, because it would be presumed that 
the defendant would know, or at least be ex¬ 
pected to discover before trial, those results 
or conditions which are necessarily pro¬ 
duced by the injury alleged. * * * But 

where the condition or result is not a neces¬ 
sary result, how can the defendant be ap¬ 
prised of such issue unless the plaintiff (who 
certainly has full information on jthe sub¬ 
ject) be required to state such result or con¬ 
dition in his petition ? * * * Aiid where 
the petition is such as in the case at bar, de¬ 
fendant could not have aided the situation 
by filing a motion to make more specific, be¬ 
cause the petition contains no general terms 
which would by being made more specific 
uncover the hidden secret that infpotency 
resulted from the injuries. 

* * * * I * 

It therefore follows that the allegations of 
the petition were not sufficient to justify the 
admission of proof of impotency gnd the 
court erred in admitting such Evidence 
over defendant’s objection and exception. 
(Campbell v. Cook, 86 Tex. 630; Jones 7. 
Railroad, 71 N. Y. Supp. 647; Missouri, Kan - 
sas and Texas Ry. Co. v. Cook , 8 Tex. Civ. 
App. 376; Page v. President, etc., 76 App. 
Div. (N.Y.) 160. 

In the case of Page v. President, etc., 76 App. 

Div. (N. Y.) 160, cited by the court in the case 
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of Hall vs. Manufacturers Coal & Coke Co., ap¬ 
pellant, supra, the court said: 

* * * At page 200, Justice Martin, writing 
for the Court, says: “We think the rule ap¬ 
plicable to this question is correctly stated in 
Gumb v. Twenty-Third Street By. Co. (114 
X. Y. 411), where it was said, ‘When a 
plaintiff alleges that his person has been 
injured and proves the allegation, the law 
implies damages, and he may recover such 
as necessarily and immediatelv flow from 
the injury * * * under a general alle¬ 

gation that damages were sustained; but if 
he seeks to recover damages for conse¬ 
quences which do not necessarily and im¬ 
mediately flow from the injury, * * * 

he must allege the special damages which 
he seeks to recover.’ ” 

In McKenney v. Carson, 35 Utah Reports 180, 
190, the Court correctly stated the rule when it 
said: 

* * * A party seeking to recover dam¬ 
ages for the wrongful act or acts of another 
must ordinarily set forth the wrongful act 
or acts and describe the injury sustained, 
whether to person or property, and all the 
consequences which necessarily and usually 
result from the acts and injuries set forth 
and described may be proven as general 
damages. * * * Of the necessary and 

usual consequences the opposite party has 
notice because thev necessarilv arise, but of 
those that do not so arise he must have 
notice because they may or may not exist. 
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It is respectfully urged, therefore, that j the court 
erred in permitting counsel to pursue a line of 
questioning (R. 10, 11) which tended to prove 
that the plaintiff had suffered partial or complete 
atrophy of the testicles or that he was jmcapable 
of performing the act of sexual intercourse, which 
incapacity w’as due to injuries receive jl by the 
plaintiff on Feb. 19, 1931, while walking ^long the 
public walkway on Georgia Avenue at or near 
Blair Road. 
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The court should have excluded testimony relative to 
the sinking of sidewalk 15 to 18 feet from the place 
of plaintiff’s accident 

The third assignment of error set forth is as 
follows: The court erred: j 

In failing to strike the testimony of wit¬ 
ness Elmer Millard relating to the sinking 
of a truck in the driveway of Mahdjouris’ 
store, which occurred some 15 t<j> 18 feet 
away from the hole into which plaintiff is 
alleged to have fallen. 

In an effort to sustain the allegations of the dec¬ 
laration (R. 2) that “the surface of thb ground 
was weakened thereby” the plaintiff introduced 
the testimony of one Elmer Millard. The! effect of 
Millard’s testimony (R. 16, 17, 18) w^s that a 
week or ten days prior to the plaintiff’s! accident 
the witness had driven a truck, which j together 
with its load weighed more than 4,200 pounds, 
across the driveway about 15 feet south of the place 


where the plaintiff met with an accident, and that 
both rear wheels of the truck suddenly sank into 
the ground up to the hub. The witness was able, 
however, to jack the truck up, fill the hole with 
ashes that were on his truck, and drive off. 

Counsel for the defendant moved to strike the 
testimony of witness Millard on the ground that his 
testimony was not connected in any way with the 
allegation of an underground leaky water pipe, and 
the undermining of the ground thereby, and further 
that the sinking of the truck 15 or 18 feet away 
was inadmissible to show a leaky water pipe and the 
weakened condition of the ground caused thereby. 
The court denied the motion (R. 17) which said mo¬ 
tion was later renewed and denied (R. 33). 

The effect of this testimony which was not con¬ 
nected in any manner with a leaking water pipe 
was prejudicial to the defendant. It was not 
shown that the condition in the sidewalk at a point 
where the truck caved in was caused by a leaky 
water pipe. Here the jury was permitted to specu¬ 
late as to the cause of the sinking of Millard’s truck. 
Under cross-examination, the same witness testi¬ 
fied that the place where the plaintiff fell gave no 
indication that there was anything wrong with the 
sidewalk. 

In Finney y. District of Columbia, 47 App. D. C. 
48, 51, this Court said: 

Erro? is assigned in the exclusion of the 
evidence of a witness who had made meas- 
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urements of other tree spaces in the City of 
Washington. The ruling was correct. The 
sole issue involved was the condition of the 
space in question. District of Columbia, v. 
Pierce , 44 App. D. C. 126. * * j *. 

In Fithian v. Degnon Contracting Co., 161 
N. Y. S. 888, 175 App. Div. 386, the court 
held that it is error to allow evidencfe to show 
the bad condition of the street or sidewalk 
in parts other than the place of the accident. 
Such evidence has no probative value to 
establish negligence on the part of the city 
and its reception is usually held to 1 be prej¬ 
udicial error sufficiently serious to require 
the reversal of a judgment, in the event of a 
judgment in favor of the plaintiff. 

Again in Tudor v. Louisville, 172 Ky. 429, 
189, S. W. 456, the court held that evidence 
of prior accidents at the same place |must, of 
course, relate to the exact place. 

Ill 

No connection was shown to have existed betWeen the 
laying of a water main in August 1930 and the 
plaintiff’s accident 

i 

The fourth assignment of error is that tte court 

erred: j 

I 

In permitting testimony relativ^ to the 
laving of a 12-inch water main under the 
sidewalk in August 1930. 

The plaintiff called a witness, one Joseph C. 

Elbert. (R. 29, 30) to show that in August 1930, 

six months prior to the accident complained of, a 
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water main was laid on Georgia Avenue under the 
sidewalk at or near the place where the plaintiff 
fell. In the words of plaintiff’s counsel, the pur¬ 
pose of this testimony was to show— 

weakness of the sidewalk, due to some leak 
* * * . No; I do not know which one 

(referring to a pipe) was leaking. It is a 
pipe near there; and I submit it is for the 
jury to draw the deduction from all the evi¬ 
dence of the place. They (the defendant) 
are in a better position to know which one 
of these (pipes) was leaking; They (the de¬ 
fendant) put it in. 

When the testimonv of the laving of a water 
main was permitted to go to the jury it had the 
effect of allowing the jury to speculate as to 
whether or not it was the water main that was leak¬ 
ing. There was no evidence that the work of lay¬ 
ing the main was negligently done. There was no 
evidence the water main leaked. There was no evi¬ 
dence the water main caused an undermined con¬ 
dition. The jury were left to speculate. There is 
not a single line of testimony by any witness for 
the plaintiff that a single drop of water ever came 
from a leaky | water main connected with or near 
the water trough. The evidence showed that there 
were five pipes (R. 39) at or near the watering 
trough, only two of which were connected with the 
watering trough (R. 39). Yet there was not one 
word of testimony that showed that any one of 
these five pipes leaked. 


* 


I 
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i 

At the request of the defendant certain prayers 
were granted. Among these prayers whs No. 7, 
which dealt directly with this question. | Prayer 
seven (R. 89) reads as follows: j 

You are instructed as a matter of law 
that in order to find for the plaintiff in this 
case, you must find from all the evidence that 
the weakened condition of the groufid which 
was responsible for the plaintiff’s |fall was 
due solely to a leak in an underground water 
pipe connected with or near a hor^e water¬ 
ing trough. ; 

It is certainly difficult to reconcile the granting 
of this prayer with the court’s failure to | direct a 
Terdict for the defendant in view of the ti>tal lack 

i 

of evidence to support the allegations of the plain¬ 
tiff’s declaration that a water pipe connected with 
•or near the watering trough was leaking. 

The negligence charged to the defendant (was that 
there was a leaking water pipe (R. 2). ! 

* * * said defendant became pid was 
negligent, in that, about two week£ before 
the date hereinbefore mentioned, iaid de¬ 
fendant was notified that the underground 
water pipe connected with or Jnear a 
horse watering trough, * * * was leak¬ 
ing. * * * 

In charging the jury (R. 94) the Court said: 

It is my opinion that under this declara¬ 
tion, in order to find for the plaintiiff, you 
must find that there was a leaky pipe . I 
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don’t think you perhaps could find which 
pipe it was, but if there was a leaky pipe 
there and notice was given to the District, 
then it was for them to investigate and 
find out whether or not there was a leaky 
pipe there, and if there was one there it 
made no difference whose pipe it was, if 
a reasonable examination would discover it. 
(Italics supplied.) 

It can hardly be contended by the plaintiff that 
proof of a leaky water pipe was offered. The 
nearest approach to offering such evidence w’as 
the testimony of a witness, one James A. Leizear 
(R. 28), who stated on cross-examination he re¬ 
called having testified at a former trial that one 
Fitzgerald, since deceased, had stated to him in 
the presence of some police officers: 

* * * There seems to be a leak from 

the water tank * * *. 

No evidence was offered to support the statement 
of a man since deceased that “ there seems to be 
a leak from the water tank." 

It is respectfully urged that the court erred in 
admitting the testimony relative to the laying of 
the water main in August 1930. There was never 
any proof offered connecting the laying of the 
water main with a leaky water pipe. Proof must 
correspond with and be confined to the allegations 
of the complaint. 


Testimony relating to a hole in a tree space 25 or 30 feet 
away should have been excluded 

The fifth assignment of error is that tlje Court 
erred: 


In permitting testimony relative jo a hole 
in a tree space on Dec. 28, 1930, soijne 25 or 
30 feet away from the hole into whicih plain¬ 
tiff is alleged to have fallen. j 

The plaintiff in order to maintain the allegations 
of the declaration produced as a witness ja police 
officer who testified over the objection and excep¬ 
tion of the defendant (R. 33) that on December 
28, 1930, he reported a hole 25 or 30 feet feouth of 
the watering trough in a tree space. Tljis testi¬ 
mony was produced for the purpose of leading the 
jury to believe that the hole 25 or 30 fe^t away, 


which occurred, not in the sidewalk but in the tree 
space, was a part of a general cave-in. r jjhe wit¬ 
ness testified (R. 33) that there w T as no cafve-in at 


the point in question and that the bottonj of the 
hole was dry. Here the court permitted testimony 
concerning a hole 25 to 30 feet away, inj nowise 


similar to the hole into which the plaintiff] fell, to 
go to the jury without being in any manner con¬ 
nected with the accident in Feb. 1931. Thejre is no 
evidence that any connection ever existed between 
the hole reported on Dec. 28,1930, and the bjole into 
which the plaintiff fell. Here again the jury were 
permitted to speculate as to what caused a j hole 25 
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to 30 feet away six weeks before the accident to the 
plaintiff. 

Tree spaces form no part of the sidewalk. This 
was so held in the case of Finney v. District of Co¬ 
lumbia, supra . Not only was the hole in the tree 
space but it was 25 to 30 feet away and was re¬ 
ported two months prior to the accident. 

Fitkian v. Degnon Contracting Co., 161 N. 
Y. S. 888, 175 App. Div. 386. 

Tudor v. Louisville, 172 Kv. 429, 189, S. 
W. 456. 

Y. 

The court should have directed a verdict for the 

defendant 

The sixth and seventh assignments of error re¬ 
lied upon by the defendant will be considered to¬ 
gether, they are: 

That the court erred: 

(6) In failing to direct a verdict for the 
defendant at the conclusion of plaintiff’s 
case. 

(7) In failing to direct a verdict for the 

defendant at the conclusion of all the testi- 

monv. 

•/ 

As heretofore stated the declaration of the 
plaintiff alleges that about two weeks before Feb. 
19,1931, the defendant was notified that an under¬ 
ground water pipe connected with or near a horse 
watering trough, which was located on the east side 
of Georgia Ave. near Blair Road NW., was leaking 


and that the surface of the ground was yeakened 
thereby. 

The action in this case was brought jipon the 
theory that the defendant had express not:.ce of the 
leaking of a water pipe and that the ground around 
the watering trough was in a weakened Condition 
by reason of a leaky pipe. 

As stated by the court in its charge (R. p. 92): 

So in this case the plaintiff’s clainji is based 
upon actual notice given to the District au¬ 
thorities that there was a leaky waiter pipe 
there which was rendering the sidewalk 
unsafe. 

Did the defendant have express notice of a de¬ 
fective condition? To prove express notice the 
plaintiff relied upon three witnesses—Elmer Mil¬ 
lard, James A. Leizear, and Robert Tilc[en Mar- 
mion. 

Millard testified (R. 17) that a week or ten days 
before the accident to the plaintiff he heard one 
Fitzgerald say to some police officers if they didn’t 
fix the place where the truck sank in the driveway 
someone was going to break their neck. The same 
witness testified on cross-examination (R. 18) that 
he had no trouble driving his truck anywhere else 
in the vicinity and that the ground was sufficiently 
strong for him to jack up his truck. 

Leizear (R. 27) testified that before the date of 
the plaintiff’s accident he had heard Fitzgerald 
talking to police officers in the alleyway; that he 


beard Fitzgerald say to the officers that the whole 
place was undermined, and that the water was com¬ 
ing from the trough. On cross-examination the 
same witness (R. 28) recalled having testified at 

i 

a former trial that Fitzgerald had stated that there 
seemed to be h leak coming from the trough; that 
the witness was unable to see any water coming 
up from the ground; that the surface of the walk¬ 
way was dam^i but that he had walked on the walk- 
wav dailv and that there was nothing to indicate 

a weakness in the walkway. 

* 

Marmion, the third witness, relied upon to prove 
express notice, testified (R. 30) that he recalled 
the incident of the truck sinking in the driveway a 
week or ten days before plaintiff’s accident; that 
between the time of the sinking of the truck and 
the plaintiff’s accident he heard Fitzgerald, who 
was standing at the watering trough, talking with 
two police officers, say that there was a puddle 
of water but that the witness did not see anything 
and that Fitzgerald then said someone would 
break their neck. The same witness testified 
(R. 32) that! when he came up to Fitzgerald lie 
had not heard the conversation Fitzgerald had 
with the officers; that the officers and Fitzgerald 
were standing within three feet of the spot where 
plaintiff fell; that witness had walked up and down 
the walk many times but he could see no difference 
in the pavement where the plaintiff fell from any 
other spot. 
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Are there sufficient facts here to say that the 

> defendant had express notice of a defective eondi- 

> tion? We submit that the facts are not sufficient. 

This court has held in the case of Harrison v. 
Davis Construction Co., 42 App. D. C. 255, that: 
^ (Page 262) 

Notice * * * of the defect which 

caused the injury, or facts from which 
notice may reasonably be inferred, or proof 
of circumstances from which it appears that 
the defect ought to have been knojvn and 
remedied by it, is essential to liability. Dis- 

* trict of Columbia v. Payne, 13 App. D. C. 

500, 504. 

It is respectfully submitted if the plaintiff be 
conceded the benefit of every legitimate inference 

> deducible from the testimony it cannot be said 

k that the defendant had express or actual notice of 

the leaking of an underground water pifie at or 
near the watering trough. The issue joined was 
whether or not the plaintiff fell in a hole caused 
by the leaking of an underground pipe. There 

* never was anv evidence offered to substantiate such 
an allegation. Not one single line or word from 
any witness that there was a leaking pipe.! What 

y Pitzgerald undoubtedly was talking about ^vas the 

sinking of the truck into the driveway soffie 15 or 

* i 

18 feet away from the watering trough. Tcf charge 
the defendant with liability would be to j impose 
upon it the duty of digging up its streets every 
f time someone heard a rumor or idle gossip dbout an 
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underground condition in the streets, or public 
highway. Such a burden never has and never can 
be assumed. 

The law is well settled that a municipality can¬ 
not be held as an insurer. All the law requires 
is that the streets be kept in a reasonably safe 
condition. 

This Court held in District of Columbia v. Bos¬ 
well, 6 D. C. App. 402, 418 : 

It is the general duty of the municipal 
corporations to so construct the public 
streets and sidewalks and keep them in re¬ 
pair that they may be fit for the uses in¬ 
tended and reasonably safe against accident 
to those using them in a proper manner at 
all times. 

It is respectfully submitted that the sinking of 
a loaded truck weighing 4,200 pounds in a drive¬ 
way some 15 or 18 feet from the place where the 
plaintiff fell could hardly be said to give indica¬ 
tion that the whole surface of the sidewalk was 
undermined. Especially is this true where it had * 

been used daily by pedestrians for travel and had 
shown no evidence of being unsafe. 

All the evidence on the subject of a leaky water 
pipe was summarized by the Court (R. 95) when I 

he said: 

% 

In support of the allegation that there was 
a leaky pipe, testimony has been given tend¬ 
ing to show that from time to time the walk 
there was wet, damp. Now, that alone would * 
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not be enough because, of course, ^e have 
rain, we have the possibility of overflow of 
that trough, we have the possibility jof chil¬ 
dren playing there and throwing wgter on 
the sidewalk, and all those things, j Then, 
we have the Standard Oil pipe there}, which 
has been talked about. 

• So the mere fact that the sidewalk was 
wet, of itself, would not be enough to in¬ 
dicate a leaky pipe. But we have the testi¬ 
mony that Fitzgerald told this police officer, 
and if that be the fact, that taken in con¬ 
nection with the presence of water and the 
fact that there was a water main under that 
sidewalk and that it did connect with the 
trough, all those circumstances put together, 
in my opinion, would justify a finding that 
there was a leak there. 

No evidence of a leaking pipe was ever bffered, 
hence the jury could only speculate on the cause of 
the sudden cave-in. That there was no evidence to 
support a verdict is shown by the Court’s; charge. 
The Court said (R. 95): | 

* * * indeed, there isn’t any evidence 

in this case that there was anything in re¬ 
gard to that sidewalk that would lead any¬ 
body to feel that it was unsafe to walk on. 
The plaintiff himself testified to that; I think 
all the witnesses testified to that. 

It is respectfully submitted that if the evidence 
warranted the foregoing charge, the court’s refusal 
to direct a verdict was inconsistent and highly 
prejudicial to the defendant. 
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The Supreme Court in the recent case of Atchi¬ 
son, Topeka & Santa Fe Tty. Co. v. Saxon, Ancillary 
Administrator, 284 U. S. 458, dwelt on the subject 
of speculation. 

In the opinion delivered by Mr. Justice McRey- 
nolds the Court said: 

In the language of the Supreme Court the 
respondent 4 4 recovered in the trial court on 
the theory that the deceased, while in the dis¬ 
charge of his duties as a brakeman, was run¬ 
ning along by the side of the track of the 
Railway Company and while doing so with 
the purpose and intent of boarding one of 
the cars in the train, he stepped in or upon 
some soft area or hole in his pathway, and 
was thereby caused to fall and be run over 
and killed/’ 

Xobodv saw the accident; no one can sav 
with fair certainty how it occurred. Con¬ 
sistently with the facts disclosed, it might 
have happened in one of several ways and 
without causal negligence by the petitioner. 
When last seen the deceased was running 
westwardlv bv the side of the train, then 
moving in that direction. Across the patli- 
wav commonlv used bv trainmen, there was 

%/ 4/ * 

a slight depression—estimated to be four or 
five, or possibly six or eight, feet long and 
three feet wide—filled with small rock 
screenings. It was softer than other por¬ 
tions of the way—yielded to the foot. Eight- 
or ten feet west of this witnesses found blood 
upon the rail. 
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Two hours after the accident a fourteen- 
vear-old boy discovered the mark of a shoe 

i 

in the screenings. He said it wasj deeper 
than the footprint that I made, it lojoked as 
though somebody that was heavy or gunning 
had stepped in it. The front part of the 
foot was deepest.” There is no evidence— 
nothing but conjecture—to show tjhat the 
deceased made this impression; and,[even if 
he did, we cannot assume that by stepping 
there he was made to stumble and fall under 
the moving train. 

What occasioned this distressing accident 
can onlv be surmised. It was necessarv to 
show causal negligence in order to establish 
the respondent ’s right to recover. The evi¬ 
dence fails to meet this requirement. 

The judgment below must be reversed and 
the cause remanded for further proceedings 
not inconsistent with this opinion. 


VI 


The jury should have been required to find 
actually existed in an underground pipe 


a leak 


The eighth assignment of error is that the court 
erred in refusing to grant defendant’s prater No. 
11, which is as follows: 

You are instructed that before you can 
find for the plaintiff in this case yc^u must 
answer the following interrogatories: 

(1) What was the cause of the weakened 
condition of the ground which resulted in 
the plaintiff’s fall? 
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(2) In the event you find that the weak¬ 
ened condition of the ground which resulted 
in the plaintiff's fall was due to a leaking 
underground pipe, in which pipe do you 
find such leak occurred? 

As will be; seen by reference to defendant’s ex¬ 
hibit No. 10 there are five underground water pipes 
“connected with or near” the horse watering 
trough, namely: 

(1) The 12-inch main; 

(2) The intake for the watering trough; 

(3) The outlet for the watering trough; 

(4) An abandoned drain pipe (the ends of 
which were plugged); 

(5) The underground drain from the Standard 
Oil Company’s filling station. 

If the evidence in this case did not tend to prove 
that any one of the five underground pipes was 
leaking, then, the evidence must have shown that 
none of the pipes was leaking, unless there be a 
presumption i that all underground water pipes 
leak. If the plaintiff's evidence proved that one 
of the five pipes was in fact leaking, the granting 
by the Court of defendant’s prayer No. 11 could 
not have prejudiced the plaintiff. On the other 
hand, the defendant was entitled to have the evi¬ 
dence weighed by the jury uninfluenced by im¬ 
proper presumptions. Admittedly the evidence 
did not warrant the jury in finding that any par¬ 
ticular pipe was leaking prior to February 1931. 
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While the granting of such interrogatories | is dis¬ 
cretionary, it is urged that the refusal of jthe de¬ 
fendant’s prayer No. 11, in view of the fabt that 
there were five underground pipes involved, was 
prejudicial to defendant. The defendant’s! liabil¬ 
ity in this case is founded upon its alleged negli¬ 
gent failure to repair a leaking underground water 
pipe. Which pipe was leaking? Which pipe 
caused the undermined condition of the sidfewalk? 
Which pipe did defendant negligently fail to 
repair ? I 

If the jury could answer none of these ques¬ 
tions, it necessarily follows that any undermined 
condition of the sidewalk was due to somb cause 
other than a leaking underground pipe. 

In granting the defendant’s seventh pra;j’ 

Court instructed the jury: 

You are instructed as a matter of law 
that in order to find for the plaintiff in this 
case you must find from all the evidence 
that the weakened condition of the ground, 
which was responsible for the plaintiff’s 
fall, was due solely to a leak in an [under¬ 
ground water pipe connected with or near 
a horse-watering trough. 

Since it would be impossible on the e^j 
in this case for the jury to find a “general 
ing condition in five underground pipes, 
lows that the defendant was fatally prejudiced by 
the refusal of defendant’s prayer No. 11. 


rer the 


idence 
’ leak- 
it fol- 
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VII 

Proof of repairs subsequent to accident does not justify 
inference that defective condition existed prior to 
accident 

The ninth, eleventh, and twelfth assignments of 
error will be considered together. 

The ninth assignment related to the error com¬ 
mitted by the court in refusing to grant prayer 
No. 12, which reads as follows: 

You are instructed as a matter of law that 
evidence of the repair of the intake of the 
watering trough in June 1931 is not to be 
considered by you as proof of the existence 
of a defect in any underground water pipe 
at or near the horse watering trough in Feb. 
1931. 

The eleventh and twelfth assignments of error 
are as follows: 

11. In permitting counsel for plaintiff to 
argue to the jury, over the objection and 
exception of the defendant, that a watering 
pipe found to be leaking on June 17, 1931, 
was responsible for the defective condition 
of the sidewalk at the time of plaintiffs 
alleged accident on Feb. 19, 1931. 

12. In charging the jury, over the excep¬ 
tion of the defendant, that while ordinarilv 
evidence of subsequent repairs cannot be 
considered as proof of the prior existence 
of a defect, nevertheless in this case the jury 
might properly draw an inference of the 
existence in Februarv 1931 of a leak in a 
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water pipe from the facts that a w^ter pipe 
was found to be leaking on June 17, 1931, 
and that said pipe was repaired on June 28, 
1931. 

This court, as late as Feb. 4, 1935, in ^he case 
of Parlton, et al. v. United States, Volume 63, 

Washington Law Reporter, Page 169; 172, held 

| 

that the proof of the existence of a giveii condi¬ 
tion raises no presumption of its previous exist¬ 
ence. In other words a presumption ne'sfer runs 
backward. 

In the case of Parlton et al. v. United^ States, 
supra, the court said: | 

* * * It has frequently been said that 

proof of the existence of a given condition 
raises no presumption of its previous exist¬ 
ence. 

In Inhabitants of Hingham v. Inhabitants 
of South Scituate, 7 Gray (Mass.) 232, Judge 
Bigelow, speaking for the court, saij: “The 
law presumes that a fact, continuous in its 
nature and character, like domicil, posses¬ 
sion, or seisin, when once established by 
proof continues; and, in the absence of evi¬ 
dence to the contrary, legally infers there¬ 
from its subsequent existence. But we 
know of no rule of law which permi ts us to 
reason in an inverse order and to draw from 
proof of the existence of present f jets any 
inference or presumption that the same facts 
existed many years previously.” j 

Again in the case of W. F. Corbin v. United 
.States, 181 Fed. 296, 304, cited by this court in the 
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Parlton case, the Circuit Court of Appeals said on 
this subject: 

Independent of this, however, we do not 
understand the rule of presumptive evidence 
to be that if and when the existence of a 
given condition is proven there is a presump¬ 
tion that it had existed previous to that time. 
Inhabitants of Bingham v. Inhabitants of 
South Scituate, 7 Gray (Mass.) 232; Dixon 
v. Dipcon, 24 N. J. Eq. 134; Blank v. Toicn- 
ship of Livonia, 79 Mich. 5, 44 N. W. 157; 
Manning v. Insurance Co., 100 U. S. 697, 25 
L. Ed. 761. 

The repair which was made on June 28, 1931 (R. 
71), was reported to one Fowler on June 17, 1931 
(R. 74),nearly four months after Feb. 19,1931,and 
vet the court refused to grant the instruction re- 
quested. 

Not onlv was the instruction refused but counsel 
for the plaintiff was allowed to argue to the jury 
(R. 90, 91) that a water pipe reported to be leak¬ 
ing on June 17, 1931, could have been responsible 
for the alleged undermined condition in Feb. 1931. 

The Court, on its own motion (R. 95), to which 
exception was duly taken (R. 100) charged the 
jury that— 

ordinarily, the discovery of a thing of that 
kind (referring to the reported leak) three 
or four or five months, any time, in fact,, 
after the accident, would not be proof that 
it existed at the time, but it seems to me 
that in this case that may be taken into 
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consideration in connection with dll those 
other circumstances, and from i;hat you 
might, if you thought proper draw some 
inference as to its previous existence. 

Not only did the court refuse the defendant’s 
prayer, which was based upon the repeated hold¬ 
ings of this court, but the court permitted counsel 
for the plaintiff to argue directly contrary to the 
law. While these two rulings could not help but 
be prejudicial to the defendant the courts charge 
to the jury directing them, if they saw fitj to draw 
the very inference wdiich this court has held on 
numerous occasions to be erroneous \vas little 
short of disastrous. Remove this presumption 
from the case and what is left? The jiiry must, 
therefore, have found that the ground w^s under¬ 
mined by a leaking underground water pipe with¬ 
out a scintilla of legal evidence. | 

i 

Refusing to grant the prayer requested, permit¬ 
ting counsel for plaintiff to argue as he dill and the 
court ’s own charge could not help be prejudicial to 

this defendant. Without a single line of testimony 

I 

to support the allegation of the declaration the 
plaintiff was permitted to urge upon the jury that 
the pipe found leaking on June 17, 1931J was the 
cause of the alleged undermined conditioii. With¬ 
out this erroneous presumption the jury h^d no evi¬ 
dence to warrant its conclusions. As a rpatter of 
fact when plaintiff failed to produce evidence of 
the condition alleged in the declaration, the court 
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should have, on defendant ’s motion, directed a ver¬ 
dict in the defendant’s favor. 

In Scott v. District of Columbia, 27 App. D. C. 
413, 421 the court said: 

The second assignment of error relates to 
testimony offered by the appellant. L. P. 
Siebold had testified that two days after the 
accident he examined the iron sewer plate at 
the northwest corner of 7th and B Streets, 
and describes its condition as we have stated. 
He proceeded to show that, ten days later, 
he went back to the place, whereupon he was 
asked whether he saw the same plate there 
on the second visit, and the court below sus¬ 
tained the objection of defendant’s counsel 
to this question, and to any answer thereto. 
In our opinion, the principle which was in¬ 
volved in the ruling of the learned court be¬ 
low is sustained by the opinion of the Su¬ 
preme Court in Columbia and P. S. R. Co. v. 
Hawthorne, 144 U. S. 202,206, 36 L. ed., 405, 
406,1? Sup. Ct. Rep. 591. Said Mr. Justice 
Grav: 

“ This writ of error, therefore, directly 
presents for the decision of this court the 
question whether, in an action for injuries 
caused by a machine alleged to be negli¬ 
gently constructed, a subsequent alteration 
or repair of the machine by the defendant 
is competent evidence of negligence in its 
original construction. Upon this question 
there has been some difference of opinion in 
the courts of the several states. But it is 
now settled upon much consideration, by the 
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decisions of the highest courts of most of 
the states in which the question has 'arisen, 
that the evidence is incompetent, because the 
taking of such precautions against fhe fu¬ 
ture is not to be construed as an admission 
of responsibility for the past, has nd legiti¬ 
mate tendency to prove that the defendant 
has been negligent before the accident hap¬ 
pened, and is calculated to distract the minds 
of the jury from the real issue, and t<j create 
a prejudice against the defendant * * * 

the true rule and the reasons for it were 
well expressed in Morse v. Minneapolis & 
St. L. R. Co., above cited, in which Mr. Jus¬ 
tice Mitchell, delivering the unanimous opin¬ 
ion of the supreme court of Minnesota, after 
referring to earlier opinions of th£ same 
court the other way, said ‘But, on mature 
reflection, we have concluded that evidence 
of this kind ought not to he admitted under 
.any circumstances, and that the rulfe here¬ 
tofore adopted by this court is on principle 
wrong; not for the reason given bjr some 
courts, that the acts of the employees }n mak¬ 
ing such repairs are not admissible against 
their principals, but upon the ijroader 
ground that such acts afford no legitimate 
basis for construing such an act as an ad¬ 
mission of previous neglect of duty. j A per¬ 
son may have exercised all the care which 
the law required, and yet, in the light of his 
new experience, after an unexpected acci¬ 
dent has occurred, and as a measure of ex¬ 
treme caution, he may adopt additional safe¬ 
guards. The more careful a personj is, the 
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more regard he has for the lives of others, 
and more likely he would be to do so; and 
it would seem unjust that he could not do so 
without being liable to have such acts con¬ 
strued as an admission of prior negligence. 
We think such a rule puts an unfair inter¬ 
pretation upon human conduct, and virtual¬ 
ly holds out an inducement for continued 
negligence.’ 30 Minn. 465, 468, 16 N. W. 
358.’’ 

(Italics supplied.) 

CONCLUSION 

For the foregoing reasons the appellant submits 
there was reversible error committed by the trial 
court in this case and the judgment should be 
reversed. 

Kespectfully submitted. 

E. Barrett Prettyman, 
Corporation Counsel, D. C. 
Vernon E. West, 

Principal Assistant Corporation 
i Counsel, D. C. 

Elwood H. Seal, 

Assistant Corporation Counsel, D. C. 
Chester H. Gray, 

Assistant Corporation Counsel, D. C. 
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IN THE 


iBmteti States! (Court of appeal* 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1935. 

Number 6479. 

District of Columbia, Appellant , 

v. 

Wilton E. Disney, Appellee. 

BRIEF FOR APPELLEE. 

STATEMENT OF THE CASE. 

Appellee adopts the statement ot* the case contained 
in brief for appellant. 

ARGUMENT. 

1. The Testimony Concerning Partial or Cpmplete 
Atrophy of Testicles and of Appellee’s Inability to 
Perform the Act of Sexual Intercourse Was Prop¬ 
erly Admitted. 

It is contended by appellant, in its first and second 
assignments of error, that the Court erred: 

1. In permitting plaintiff, over the objectioij of the 
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defendant, to testify as to plaintiff’s inability to per¬ 
form the act of sexual intercourse. 

2. In permitting testimony, over the objection of the 
defendant, as to the atrophy of plaintiff’s testicles. 

The second assignment of error is not tenable, be¬ 
cause the appellant did not object to questions de¬ 
signed to elicit testimony concerning the atrophy of 
the testicles, nor take an exception to the action of the 
Court in permitting such testimony to be given. The 
appellee testified without objection to the disappear¬ 
ance of the left testicle (K. 10), and was cross-exam¬ 
ined concerning it. (R. 12.) Without objection or ex¬ 
ception Doctor Haynes testified in like manner (R. 13), 
as did Doctor Irving (R. 21), and Doctors Hoffman 
(R. 44) and Gannon (R. 77), who examined the ap¬ 
pellee in 1932 and 1933, on behalf of appellant, and no¬ 
ticed a difference in size between the appellee’s left 
and right testicle, and testified concerning the same on 
behalf of the appellant at the first trial of this case in 
1934, and the second trial in 1935. The appellant 
should not now be heard to urge as error the receipt 
of such testimony, to which it did not object. 

Appellant devotes considerable time to a discussion 
of an alleged error of the Court in permitting the ap- 
prllrr to testify as to his inability to perform the act 
of sexual intercourse after the happening of the acci¬ 
dent of which he complained in his Declaration. It will 
be noted that the alleged error is confined alone to the 
testimony of the appellee, but on cross-examination of 
Doctor Irving, the appellant’s attorney voluntarily 
questioned him concerning the possible effect on appel¬ 
lee’s sexual power of the injury to the testicles (R. 
22), and on re-direct examination made no objection to 
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a question asked the same witness concerning the ef¬ 
fect on appellee of the combined injury to the tjesticles 
and leg. In addition, the defendant offered the testi¬ 
mony of Doctor Hoffman, who gave his opinion con¬ 
cerning the effect of the injury to appellee’s testicles 
on his power to carry out the sexual act, and at the 
conclusion of his testimony counsel for the appellee 
agreed with counsel for the appellant to permit the 
appellee to be re-examined by Doctor Hoffmaij in the 
presence of Doctor Hilton, representing the appellee, 
and to permit the said Doctor Hoffman to testify as 
to the result of such examination before the ([lose of 
the trial (R. 46). The «m4d examination was n^ade on 
February 2nd, 1935, and thereafter the^aid Doctor 
Hoffman testified on behalf of the appellant asj to the 
result of said examination and his observations and 
conclusions. He testified concerning the condition of 
the appellee's testicles and the apparent ability of the 
appellee to have an erection (R. 53). It also appeared 
from his cross-examination that he had testified at the 
first trial of this case, after having made an examina¬ 
tion in the fall of 1932, and had testified asjto the 
size of appellee’s testicles and penis. 

In Trenerry v. Fravel, 56 D. C. Appeals, 146, the 
Court said: 

“It is first contended that the averments of the 
declaration were not sufficientlv broad to j permit 


the introduction, over objection of the def 


aidant, 


of evidence tending to show alienation, bait this 
noint was waived through the introduction bv the 
defendant of evidence tending to controvert that 
to which objection had been made. In otherj words, 
it affirmatively appears that defendant’s evidence 
fully covered this branch of the case. He is not 
now in a position, therefore, to urge that this was 



A 

rr 



See also Gib.son v. Gernat, 50 D. C. Appeals, page 3. 

The appellant, on page six, of its brief quoted from 
49 C. J., page 791, as follows: 

“As a general rule the proof in an action at law 
must correspond with, and be confined to, the is¬ 
sues raised by the pleadings. Any evidence not 
excluded by any rule or principle of law may be 
introduced if it tends to support or controvert an 
issue made by the pleadings. But evidence not 
within the issues joined is properly excluded.'’ 


And also quotes on page nine of his brief from Garrett 
v. Louisville anti Nashville R. R., 235 U. S. 308, as fol¬ 
lows : 


“Every issue must be founded upon some cer¬ 
tain point so that the parties may come prepared 
with their evidence and not be taken by surprise 
and the j jury may not be misled by the introduc¬ 
tion of various matters." 


Appellee does not quarrel with the above principles 
relied upon by appellant, but respectfully submits to 
this Court that under said principles he was entitled 
to have introduced in evidence the matters of which 
the appellant complains herein. The appellant was 
not, “taken by surprise” by the introduction of the 
testimony concerning appellee's inability to perform 
the act of sexual intercourse as the result of his in¬ 
juries, and said testimony tended to support the issue 
made by the pleadings. Appellee had alleged in his 
Declaration that he had sustained in addition to other 
injuries, “contused testicles and * * * severe shock 
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to his nerves and nervous system” (R. page 2) “ * * * 
and will permanently suffer from said sliocjk to his 
nerves and nervous system” (R. page 3). Certainly it 
will not be denied that where injuries sucl:. as are 
quoted above are alleged to have been sustained, any 
testimony concerning symptoms displayed the ap¬ 
pellee which tends to support the claim is adjnissible. 
That appellee’s inability to have an erection or to copu¬ 
late was a symptom of traumatized nerves or severe 
shock to his nervous svstem is established bv the tes- 
timony of appellant’s own expert, Doctor Gamton, who 
testified as follows: 

“That if the plaintiff lacked the power to copu¬ 
late it could be due to traumatic neurosis; that wit¬ 
ness did not find the plaintiff faking about his 
right leg, his throat, his eyes and his limpj that he 
thought the discomforts that the plaintiff suffered 
were real; that he did not make the examination 
of the plaintiff with the idea that he was faking; 
that if it is true that plaintiff is unable to iopulate 
that symptom would be a symptom of traumatic 
neurosis.” (R. 82-83), i 

and again we find the same witness testifying of ap¬ 
pellee’s condition as follows: 

“I think that this man is not deceiving ust or trv- 
ing to deceive us. I think he suffers, as l[ie says, 
and I think it is due to the effect on his nervous 
system of the fall and the shock of the injury plus 
the pending litigation. We have a technical term 
for that, traumatic neurosis.” (R. 81). 

Without further citation of authorities, but relying 
simply upon the application of well known principles 
of law to the evidence, we respectfully urge that there 
is no merit in the first and second assignments of error. 


I 
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2. The Testimony Relative to the Sinking of the Side¬ 
walk Near to Place of Plaintiff’s Accident Was 
Properly Admitted. 


Error is assigned because of the action of the Court 
in failing to strike the testimony of the witness, Elmer 
Millard, relating to the sinking of his truck in the 
driveway of ,Mandjuris’ store, which occurred some fif¬ 
teen or eighteen feet away from the hole into which 
plaintiff is alleged to have fallen. In support of this 
assignment it is contended that evidence of prior acci¬ 
dents at the same place must relate to the exact place. 
Even if the truth of this contention is admitted, re- 
versible error is not shown when the entire record is 
considered. Other witnesses testified concerning the 
accident in which Millard’s truck was involved, with¬ 


out any objection being made on behalf of appellant. 
The testimony of William H. Brown (R. 19), James 
A. Leizear (R. 18), Robert Tilden Marmion (R. 30), 
concerning the accident to Millard’s truck, the place 
where the truck went through the surface of the walk 
and the condition of the ground at said place, was re¬ 
ceived without the slightest objection being made by 
counsel for the appellant. For this reason, if for no 
other, appellant should not now be heard to complain 
of the refusal of the Court to grant the motion to strike 

out like testimony bv the witness Millard. 

•> • 


The testimony of the witness, Millard, concerning 
the cave in under his truck was entirely proper because 
it was connected up with and explained the complaint 
and notice brought home to appellant by Mr. Fitzger¬ 
ald, who, according to witnesses, called the attention 
of Police Officers to the place where Millard’s truck had 
broken through and complained that the whole place 
was undermined by reason of water coming from the 
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trough (R. 17-28-30-3*2). Thus the witness Leizear 
testified that before the accident which injured ap¬ 
pellee he saw Mr. Fitzgerald and two officers, “Stand¬ 
ing at the place where the truck broke in and Fitzger¬ 
ald designated the place to the officers as tile place 
where the truck broke through, and said, ‘this whole 
place is undermined around here. The waterj is com¬ 
ing from the trough and undermining it; and jf some¬ 
thing is not done to it, somebody is going to b^eak his 
neck. It had better not be me,’ and further, as] he tes¬ 
tified at the first trial, Fitzgerald said ‘there seems to 
be a leak from the water tank—that there was Someone 
going to break their neck ’ ”. Surelv it cannot be seri- 
ously questioned that this testimony was admissible on 
the question of express notice to appellant, wjien the 
accident to Millard’s truck, and the place wlijere the 
accident occurred was a basis of the complaint ^nd no¬ 
tice given by Fitzgerald that the whole place jvas un¬ 
dermined, because of a leak from the watering tank. 

And the Court below recognized this connecjtion as 
appears from the following: 

“Mr. Seal: If your Honor please, the day before 
yesterday, during the testimony of Mr. Elmer Mil¬ 
lard—the testimony relating to the hole, and to 
going through the pavement at the driveway—I 
moved that it be stricken out; and your Honor 
said, at that time: 

‘I think it would have to be connected up in some 
way; I do not think I shall strike it at this stage of 
the proceedings.’ As I see the record, I do not think 
it has been connected up, and I should like to re¬ 
new that motion, at this time. 

Mr. Quinn: I think that has been connected up 
by the statement about Captain Fitzgerald, that 
the whole place was undermined. 
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The Court: I think so. I shall have to note an 
exception for you. 

Mr. Seal: May I have an exception ? 

The Court: Yes, sir!” 

The testimony was also admissible because of the 

* 

close proximity of the place where the truck broke 
through to the place where appellee broke through, as 
tending to bqar out the contention of appellee that the 
surface of the public walk was undermined and weak¬ 
ened by a leaking water pipe. Witnesses described 
the condition of the bottom of the hole made by the 
cave in under the Millard truck, and the condition of 
the hole made by the cave in under appellee, and the 
two conditions were identical. Although the surface 
of the ground was barely damp the bottoms of both 
holes were covered with mud and water. This latter 
theory we submit is supported by the holding of this 
Court in the District of Columbia v. Burke , 46 Appeals 
D. C. 215. 

3. No Error Was Committed in Receiving Testimony 
of the Laying of a Water Main in August, 1930, 
Under the Sidewalk Where Appellee Met with His 
Accident. 


The fourth assignment of error is that the Court 
erred “in permitting testimony relative to the laying 
of a twelve inch water main under the sidewalk in 
August 1930.” 

It is difficult to understand this assignment of error 

in view of the record in this case. Xo objection was 

made to any pending question. An examination of the 

record (R. 29-30) shows that after the witness Elbert 

had testified that he could not sav there had been an 

•> 

excavation along the sidewalk in August 1930, as he 



had nothing to do with water mains, the following oc¬ 
curred : 

i 

! 

“Mr. Quinn: Will you gentlemen admit tjhat that 
is the fact ? j 

Mr. Seal: I do not see that that has Anything 
to do with the case. 

The Court: I suppose your case attempts to 
show— 

Mr. Quinn: Weakness of the sidewalk,! due to 
some leak. 

The Court: I suppose your case attempts to 
show how long it existed, and so forth? 

Mr. Quinn: Yes. 

The Court: I do not know how you are going to 
show what was the cause of this weakness. 

If this water main has anything to do with it, 
you are entitled to show it. 

Mr. Quinn: All we can show is the condition un¬ 
derneath, and the water and the mud. Which pipe 
the leak came from, we do not know * * * 

Mr. Seal: Do I follow your Honor, then, to say 
that Mr. Quinn must connect that up, ard show 
that the water main was leaking? * * * 

Mr. Seal: May I object to this, and also ask 
whether Mr. Quinn is going to show whether the 
water main was leaking? 

Mr. Quinn: No; I do not know which one was 
leaking. It is a pipe near there; and I submit it is 
for the jury to draw the deduction from all the 
evidence of the place. 

They are in a better position to know which one 
of these was leaking; they (the defendant \) put it 
in. 

The Court: It is for them (the jury) to deter¬ 
mine which one of the pipes was leaking under¬ 
ground, near the place. 

Mr. Seal: May I have an exception on that, sir, 
for the record? 

The Court: Certainly.” 
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The Court: I think so. I shall have to note an 
exception for you. 

Mr. Seal: May I have an exception? 

The Court: Yes, sir!'’ 

The testimonv was also admissible because of the 
close proximity of the place where the truck broke 
through to the place where appellee broke through, as 
tending to bear out the contention of appellee that the 
surface of the public walk was undermined and weak¬ 
ened by a leaking water pipe. Witnesses described 
the condition of the bottom of the hole made bv the 
cave in under the Millard truck, and the condition of 
the hole made by the cave in under appellee, and the 
two conditions were identical. Although the surface 
of the ground was barely damp the bottoms of both 
holes were covered with mud and water. This latter 
theory we submit is supported by the holding of this 
Court in the District of Columbia v. Burke, 46 Appeals 
D. C. 215. 


3. No Error Was Committed in Receiving Testimony 
of the Laying of a Water Main in August, 1930, 
Under the Sidewalk Where Appellee Met with His 
Accident. 

The fourth assignment of error is that the Court 
erred “In permitting testimony relative to the laying 
of a twelve inch water main under the sidewalk in 
August 1930.” 

It is difficult to understand this assignment of error 
in view of thq record in this case. Xo objection was 
made to any pending question. An examination of the 
record (K. 29-30) shows that after the witness Elbert 

had testified that he could not say there had been an 

•> 

excavation along the sidewalk in August 1930, as lie 
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bad nothing to do with water mains, the following oc¬ 
curred : 

I 

“Mr. Quinn: Will you gentlemen admit that that 
is the fact? 

Mr. Seal: I do not see that that has scything 
to do with the case. 

The Court: 1 suppose your case attempts to 
show— 

Mr. Quinn: Weakness of the sidewalk] due to 
some leak. 

The Court: I suppose your case attempts to 
show how long it existed, and so forth? 

Mr. Quinn: Yes. 

The Court: I do not know how you are going to 
show what was the cause of this weakness, 

If this water main has anything to do with it, 
vou are entitled to show it. 

w # # j • 

Mr. Quinn: All we can show is the condition un¬ 
derneath, and the water and the mud. Which pipe 
the leak came from, we do not know * * * 

Mr. Seal: Do I follow your Honor, then, to say 
that Mr. Quinn must connect that up, and show 
that the water main was leaking? # * * 

Mr. Seal: May I object to this, and also ask 
whether Mr. Quinn is going to show whe her the 
water main was leaking? 

Mr. Quinn: No; I do not know which one was 
leaking. It is a pipe near there; and I submit it is 
for the jury to draw the deduction from all the 
evidence of the place. 

They are in a better position to know which one 
of these was leaking; they (the defendant) put it 
in. 

The Court: It is for them (the jury) to deter¬ 
mine which one of the pipes was leaking under¬ 
ground, near the place. 

Mr. Seal: May I have an exception on that, sir, 
for the record? 

The Court: Certainly.” 
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It is apparent from the foregoing that the only ex¬ 
ception taken was to the statement of the Court: “It 
is for them (the jury) to determine which one of the 
pipes was leaking under ground near the place/’ 

After the above quoted colloquy the witness, Elbert, 
then testified that from the blue print the water main 
was laid August 1st, 1930, and was a twelve inch water 
main; that it was under the sidewalk and that he im¬ 
agined the dpptli of the main was four feet; that the 
water main comes down from Blair Hoad, under the 
pavement, under the driveway of the Standard Oil 
Station, and about two or three feet East of the water¬ 
ing trough: that it continued until it got to the drive¬ 
way, then ran East into the street just North of Mand- 
juris’ store. (R. 30.) No objection was made to any 
question designated to elicit this testimony and no 
exception was taken. And even though an objection 
was made and an exception taken, the testimony was 
proper, as appellee was entitled to show the conditions 
under the sidewalk with reference to the various pipes 
near the watering trough, as it was his contention, as 
alleged in his Declaration, that an, “Underground 
water pipe connected with or near a horse-watering 
trough, which is and was at the time aforesaid located 
on the East side of Georgia Avenue, X. W., adjacent to 
said dirt walk-way or sidewalk, and about one hundred 
and thirtv feet South of the Southeast corner of Blair 
Road and Georgia Avenue aforesaid, was leaking, and 
the surface of the ground was weakened therebv, but 
no action was taken bv said defendant to remedv this 
condition.” (R. 2). 

Under such allegation appellee was entitled to show 
and the jury was entitled to have presented to them a 
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picture of the entire situation underground] at and 
near the place where appellee was injured, in (order to 
permit the jury to intelligently determine whether the 
ground was weakened by a leaking pipe. 

Attention is also called to the fact that cjppellant 
itself offered testimony relative to the laying of the 
twelve inch water main under the sidewalk inj August, 
1930, as will appear from the testimony of M. jE. Ward 
(R. 39 and 47), and defendant’s exhibit “4” (R. 105), 
and the alleged error in admitting the same testimony 
in the appellee’s case is not available to appellant on 
this appeal. 

Gibson v. Cental, 50 1) C. Appeals, page 3. 

Trenerry v. Fravel, 56 R. C. Appeals, 146. 

4. Testimony Relating to a Hole in a Tree Space 
Twenty-Five or Thirty Feet South of thd Water¬ 
ing Trough Was Properly Received. 

The testimony of the witness, Walter T. Storm, 
Lieutenant of the Metropolitan Police Department, 
showed that he observed and reported a “Very deep 
hole in tree box space in front of 7635 Georgia Avenue, 
X.W.” That the said hole was twelve inches or per¬ 
haps a little more deep and that he had reported said 
hole about six week before appellee’s accident. In con¬ 
sidering; the admissibilitv of this testimonv it must be 
borne in mind that the sidewalk at and near |he place 
where appellee fell was unimproved and on^ witness 
for the appellant said that he did not recall <jay trees 
along the curb (R. 42); that within a peridd of six 
weeks the hole to which Storm testified, the cj*ve-in or 
hole in which Millard’s truck dropped, and th|* cave-in 
which injured the appellee, all developed, and during 
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that period, and before the injury to appellee, Mr. Fitz¬ 
gerald had complained to the policeman that the entire 
place was undermined by a leak from the water trough, 
it will also be noted from the record that appellee’s 
accident occurred at a spot between the middle and 
North end of the watering trough and about one and 
one-half feet or two feet East of the trough. (R. 16- 
20-25-28). This testimony of Storm was offered for 
the purpose of showing that before the accident which 
caused injury to appellee, there was a condition on the 
East sidewalk of Georgia Avenue within a space of 
twenty-five feet to thirty feet which should have indi¬ 
cated to appellant that Fitzgerald’s complaint that the 
entire place was undermined was well founded. 

It must be remembered in this connection that the 
sidewalk in question was excavated in August, 1930, 
about six months prior to the injury to appellee, and 
the water main was laid under this sidewalk. The side¬ 


walk was unimproved and covered with cinders from 
the place where appellee was injured down past the 
Mandjuris’ store. All three holes which were de¬ 
scribed by the testimony appeared in this public walk 
within a space of twenty-five or thirty feet, and in fact 
there appear^ to have been a fourth hole South of 
Mandjuris* store which was filled in by the witness, 
Mullen, who testified on behalf of the appellant, and 
who described the hole as a depression in the sidewalk 
space. Having knowledge or notice of the Storm hole, 
the Mullen hole and the Millard hole at the time that 


Fitzgerald complained of the leak from the trough 
and expressed the opinion that the entire walk was 
undermined, there was all the more reason why appel¬ 
lant should have heeded the warning of Fitzgerald and 
taken steps to investigate and correct any dangerous 
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condition under the surface of the sidewalk. [The testi¬ 
mony concerning holes or cave-ins in the sideivalk near 
to and in the vicinity of the spot where the walk gave 
way under appellee was admissible therefore for this 
purpose, if none other, namely, to show that the ex¬ 
press notice given to appellant of the defective condi¬ 
tion was sufficient under all the circumstances, and to 
combat the contrary position taken by appellant in its 
argument in support of the sixth and seventh assign¬ 
ments of error. 

Certainly a hole, depression and cave-in, at three 
places in the sidewalk close to where the walk caved in 
with appellee tended to show that there was a weak¬ 
ened condition of the sidewalk or that the entire walk 
was undermined, as contended by appellee. Ii^ the case 
of City of Columbus v. Anglin , Supreme (j^ourt of 
Georgia, (48 S. E., 318-323) the Court said: | 

“Complaint was made of the admission of evi¬ 
dence that after the shed had fallen, another hole 
had caved in in the sidewalk, the condition not 
being changed since the time of injury to plaintiff. 
This was objected to as irrelevant. It was a dis¬ 
puted issue whether the red sand put in pie side¬ 
walk was a proper material, or was unsuited there¬ 
for, and liable to be washed out by the improperly 
ponded surface water upon it. To this issue we 
think this evidence was relevant.” 

! 

So in the instant case this evidence was relevant on 
the issue as to whether or not a leaking pipe hacjl under¬ 
mined the entire sidewalk and weakened the j surface 
thereof, a condition of which appellant had ncjtice. 

And in Dowell v. City of Raleigh (S. C. of North 
Carolina) 91 S. E. 849-850, the Court said: 

“But evidence of similar defects, obstructions or 
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conditions in the immediate vicinitv under like con- 

& 

ditions is admissible as tending; to show the exis- 
tence of the particular defects or obstructions or 
to fix constructive notice thereof on the municipal¬ 
ity. Thus, such evidence is generally held admis¬ 
sible when the accident or injury occurs on a side¬ 
walk of uniform construction and material for con¬ 
siderable length, and the other defects or condi¬ 
tions offered in evidence occur in the same walk 
and vicinity.” 

See also District of Columbia v. Burke, supra. 

5. The Court Below Committed No Error in Refusing 
to Direct a Verdict for the Defendant. 

The sixth and seventh assignments relied upon by ap¬ 
pellant refer to the refusal of the Court to direct a 
verdict in its behalf at the conclusion of appellee’s 
case, and at the conclusion of all the testimony. 

The first contention made by the appellant in this 
connection is that the testimony of the witnesses, Mil¬ 
lard, Leizear and Marmion was not sufficient to show 
that the appellant had express or actual notice of the 
leaking of an underground water pipe at or near the 
watering trough, and to support this contention they 
cite District of Columbia v. Payne, 13 Appeals, D. C. 
500. The portion of the opinion in said case, quoted on 
page 25, of appellant’s brief, lays down a well recog¬ 
nized principle of law, and one which we earnestly con¬ 
tend supports our theory, namely, that the statement of 
Fitzgerald toithe police officers, as testified to by the 
above named witnesses, was notice, “Of circumstances 
from which it appears that the defect ought to have 
been known and remedied by it (the appellant).” If 
Fitzgerald called the attention of appellant’s repre¬ 
sentatives to a condition which justified him in believ- 
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ing and stating that there was a leak which was under¬ 
mining the entire sidewalk, surely appellant could not 
ignore this complaint and notice on the theory that 
Fitzgerald did not know what he was talking about. 
When the complaint was made it was the duty of ap¬ 
pellant to investigate to determine whether or[ not the 
whole place was undermined, and the surfac^ of the 
sidewalk weakened. A very simple test would surely 
have shown whether the condition of which Fitzgerald 
complained really existed. One accident, namely that 
which had involved Millard’s truck, had already oc¬ 
curred and it was apparent from the descriptioij of that 
accident that there had been a cave-in eight fe^t South 
of the watering trough, and on a line in the w4lk with 
the place where appellee later fell, and before the acci¬ 
dent lo Millard’s truck Policeman Storm, had knowl¬ 
edge of the very deep hole in the tree space on the same 
public walk and Mullen, an employee of. appellant, had 
filled in another depression on the same walk + Fitz¬ 
gerald stood practically on the spot where the truck 
had caved-in, and where the cave-in had been filled up 
with ashes and cinders, had told the police officers of 
Millard’s accident, and had then stated that the entire 
place was undermined due to a leak coming from the 
trough. These witnesses to Fitzgerald’s conjiplaint, 
together with other witnesses, testified to the fact that 
the walk near to the place where plaintiff later fell 
through was wet and damp when other portions of the 
walk were drv. Do not these circumstances when called 
to the attention of appellant bring home to it notice of 
a defect or dangerous condition which it was its duty to 
investigate and remedy? The evidence in tips case 
tended to show, and the jury by its verdict fouijd that 
these circumstances were called to the attention j of ap- 
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pellant, that they were sufficient to put appellant on 
notice, and that appellant ignored the notice and did 
not take steps to remedy the weakened condition of the 
said walk. In the trial below appellant depended upon 
the testimony of certain police officers that they had 
not been notified by Fitzgerald, but the jury by its ver¬ 
dict found that Fitzgerald had notified some police 
officers as the witnesses for the appellee testified. It 
is not necessary for us to dwell in this brief upon the 
contention made by the appellee that the sinking of a 
loaded truck did not give indication that the whole sur- 
face of the sidewalk was undermined. The sinking of 
the truck when called to its attention, together with the 
spots indicating a leak were sufficient to give indication 
of a condition which required appellant to take steps to 
see whether the sidewalk was undermined or weakened. 
The charge of the Court covered this feature of the 
case fully when he told the jury that, “The testimony 
that Fitzgerald told this police officer, and if that be a 
fact, that taken in connection with the presence of 
water, and the fact that there was a water main under 
the sidewalk and that it did connect with the trough, all 
those circumstances put together, in my opinion, would 
justify a finding that there was a leak there.” 

Appellant further complains that there was no evi¬ 
dence offered of a leaking pipe, and the jury were al¬ 
lowed to speculate on the cause of the cave-in. With¬ 
out taking time at this point to review the testimony 
of the witnesses as to circumstances indicating that 
there was a leak, attention is called to the testimony of 
David J. Keppel, a witness called by appellant, who 
testified: 

“That !if a leak occurred the ground around it 
would be soft and the water would come up in a 
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course of two or three days and the ground! around 
the trough would be soft and soggy; that the mois¬ 
ture would come up and cause a cave-in and a cave- 
in could be caused by a leak.” (R. 72.) 

i 

An examination of the record shows that witnesses 
for appellee testified to the very conditions which Kep- 
pel stated would indicate an underground leak likely 
to cause a cave-in. The witness, Leizear (R. £8), tes¬ 
tified, “That you could see that the surface of the walk 
was damp.” And the witness, Marmion (R. page 31) 
stated, “That he had seen water apparently|leaking 
from underground and apparently two feet beyond the 
trough—approximately eighteen inches from the 
trough; that he had seen this condition two dr three 
times, and again he testified, “That he saw a ptiddle of 
water on the day the policeman was talking jo Fitz¬ 
gerald ; that the puddle was two feet from the itrough; 
that the condition around the base of the trough was 
wet and soggy. ’ ’ 

Marmion also testified that the day he heard Fitz¬ 
gerald talking to the officers was about a week; before 
the accident to appellee, and that Fitzgerald called the 
officers’ attention to the puddle of water ai^d com¬ 
plained that someone was going to break the^r neck, 
and one of the officers stated that he was not a plumber. 
This same witness also testified that he had seen water 
to the East of the trough approximately one-fobrth of 
the way from the North end of the trough, and that he 
had seen such wet spot when the rest of the walkway 
was drv; and that on the dav that Fitzgerald was com- 
plaining to the officers the trough was not overflowing. 

We submit that there was ample testimony to take 
the case to the jury on the question as to whether or 
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not the appellant had notice of the defect which caused 
the injury to the appellee. 

6. The Jury Should Not Have Been Required to An¬ 
swer the Interrogatories Submitted by Appellant. 

In its eighth assignment of error appellant contends 
that the Court erred in refusing to grant defendant's 
prayer Number 11, which would have required the jury 
to answer special interrogatories as follows: 

1. What was the cause of the weakened condition of 
ground which resulted in the plaintiff’s fall? 

2. In the event you tind that the weakened condition 

* 

of the ground which resulted in the plaintiff’s fall was 
due to a leaking underground pipe, in which pipe do 
you tind such leak occurred? 

Appellant concedes that the granting of such inter¬ 
rogatories is discretionary. The action of a Court in 
exercising or refusing to exercise a discretionary power 
will not be disturbed unless there is a gross abuse of 
the discretion, and certainly there was no abuse of the 
discretion when the Court refused to instruct the jury 
as requested by appellant. 

It is respectfully submitted that the Court below 
gave appellant a great deal more than it was entitled to 
receive by way of instruction when he charged the jury 
in the language of the appellant’s seventh prayer. In 
that prayer the following language was contained: 

“You are instructed as a matter of law that in 
order to find for the plaintiff in this case you must 
find from all the evidence that the weakened con¬ 
dition of the ground, which was responsible for 
the plaintiff’s fall, was due so e ^ t^) ^ ^ 1^ ^ 
underground water pipe connected with or near a 
horse-watering trough.” 
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We think it is plain from the Declaration fil^d on be¬ 
half of appellee, although said Declaration ijs inarti- 
ficially drawn, that the claim of negligence isjthat the 
appellant had notice of the weakened condition of the 
sidewalk and failed to remedy this condition. It is true 
that the Declaration alleges that the defendant was 
notified that the weakened condition of the sidewalk 
was due to an underground water pipe connected with 
or near a horse-watering trough, but the opinion of a 
complaining citizen as to the cause of a dangerous con¬ 
dition does not change the duty of the municipality to 
remedy the condition promptly, even though the citi¬ 
zen’s opinion as to the cause of the condition is errone¬ 
ous. It was not claimed by appellee that the leaking 
water pipe was the direct cause of his injury, but it is 
claimed that the weakened condition of the nidewalk 
which caused it to give away under him was the cause 
of his injury. Suppose that a public sidewalk is in a 
dangerous condition and likely to cave-in whep a citi¬ 
zen steps upon it, and after an accident has Recurred 
an investigation shows that a spring was responsible 
for the weakening of the sidewalk. Would the fact that 
a citizen, who had called the municipality’s attention 
to the weakened condition of the sidewalk a week or 
two before the accident, expressed his opinion [that the 
condition was due to a leaking pipe relieve the munici¬ 
pality of liability because the injured party s^t forth 
in his Declaration the exact form of the notice given to 
the municipality and which contained an erroneous 
opinion as to the cause of the dangerous condition? 
We respectfully submit that there can be only one an¬ 
swer to such a question. 
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7. The Condition of the Threads on the Nipple of the 
Intake Pipe to the South End of the Water Trough 
Subsequent to the Accident Was Proper Subject 
for Comment and Argument by Counsel for Ap¬ 
pellee. 


The ninth,i eleventh and twelfth assignments of error 
deal with the question of the condition of the threads 
on the nipple of the intake pipe about four months after 
appellee’s accident. The ninth assignment of error 
complains of the refusal of the Court to instruct the 
jury as a matter of law that “Evidence of the repair 
of the intake of the watering trough in June, 1931, is 
not to be considered by you as proof of the existence 
of a defect in any underground water pipe at or near 
the horse watering trough in February, 1931.” The 
eleventh assignment of error complains of the action 
of the Court in permitting counsel for appellee to 
argue to the jury that the pipe referred to above, found 
to be leaking in June, 1931, was responsible for the 
defective condition of the sidewalk, and the twelfth 
assignment of error refers to the charge of the Court 
to the jury that they, “Might properly draw an infer¬ 
ence of the existence in February, 1931, of a leak in a 
water pipe from the fact that a water pipe was found 
to be leaking on June 17, 1931, and that said pipe was 
repaired on June 28th, 1931.” 

At this point it is well to call attention to the fact that 
the testimony of David J. Keppel, an employee of ap¬ 
pellant, was introduced by and on behalf of appellant, 
and was undoubtedly offered for the purpose of show¬ 
ing that the leak which existed at that time in the in- 
take pipe to the watering trough was not responsible 
for the weakening of the sidewalk and that the condi- 
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tion of the soil around and near the leak “was not 
soggy so that a cave-in would take place.’’ (R. 71.) 
On cross-examination of this witness it was developed 
that the leak which he repaired in June, 1931, was due 
to the fact that two or three of the threads of the three 
inch nipple connected with the intake pipd “were 
rotten. ’’ 

Surely it was permissible for counsel for appellee to 
argue to the jury from the foregoing as follows (R. 90 
and 91): 

“I have been defied a number of times in this 
argument. He defied me to point out where there 
was a pipe leaking. He said that we did not pro¬ 
duce any witness to show that there was a pipe 
leaking. ’* * * 

Well, lie produced a witness that there was a 
pipe leaking. * * * 

And that was the witness, Keppel, who repaired 
the safetv valve on that. It was three feet under- 
ground. And here are the cards that were pro¬ 
duced here (indicating). * * * 

And what did Keppel say was the matter with 
that ? | 

‘Rotten, worn threads.’ 

We know that rotten, worn threads do n|ot come 
on, over night. How long was that leak tl^ere? 

There is something for vou gentlemen to con- 
sider, talking about our not producing evidence 
about a pipe leaking. Fortunately for this man, a 
great deal of the evidence that we have, came from 
their witnesses.” (R. 91-92) 

It will be noted that there was no argument ipade by 
counsel to the jury that the fact of subsequent j repairs 
to this pipe should be considered by them as proof of 
the prior existence of a defect, but his argument was 
simply and solely that the condition of the threads was 
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such that thej jury would bo justified in finding that the 
leak was of old standing and existed prior to the time 
of appellee’s accident. Evidence of the condition 
of the threads at a date subsequent to the accident 
would have been admissible on behalf of appellee as 
tending to show their condition before and at the time 
of the accident. Thus in District of Columbia v. Payne, 
13 Appeals D. C. 500-505, although the Court was deal¬ 
ing with the question of implied notice, it did sanction 

the introduction of testimonv to show that the broken 

* 

surface of a lug attached to the cover of a sewer basin 
was covered with rust and dirt indicative of a broken 
condition which had existed before the accident. And 
even though this were not the law it was certainly per¬ 
missible for counsel to present to the jury what he con¬ 
sidered to be the proper deduction to be drawn from 
such testimony when adduced by witnesses for appel¬ 
lant. 

The Court did not charge the jury, as claimed in ap¬ 
pellant ’s twelfth assignment of error, “That while 
ordinarily evidence of subsequent repairs cannot be 
considered as proof of the prior existence of a defect, 
nevertheless in this case the jury might properly draw 
an inference of the existence in February, 1931, of a 
leak in a water pipe from the facts that a water pipe 
was found to be leaking on June 17, 1931, and that said 
pipe was repaired on June 28th, 1931.” 

The charge of the Court is far different from that set 
forth in the assignment of error. The Court charged 
. the jury on this point as follows: 

“Now, it has been shown here in evidence that 
some five months after this accident took place, the 
place was dug up and a leak discovered in the pipe 
connecting with the water trough. Now, ordinarilv 

W ' * 
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the existence of a defect five months after the ac¬ 
cident is no evidence it existed at the timp.” * * * 
“Ordinarily, the discovery of a thing of that 
kind three or four or five months, any time in fact 
after the accident, would not be proof that it ex¬ 
isted at the time, but it seems to me that in this 
case that may be taken into consideration in con¬ 
nection with all those other circumstances and 
from that you might, if you thought proper, draw 
some inference as to its previous existence. 




It will be noted that the Court did not charge the 
jury that evidence of subsequent repairs could be con¬ 
sidered at all. The Court referred only to thd discov- 
ery of the defect in this pipe after the accidbnt, and 
told them that the discoverv of such a thing after the 
accident ordinarily would not be proof that it existed 
at any time, but they might, if they thought proper, 
draw some inference as to the previous existence of 
this defect from the fact of its existence thred or four 
months after the accident when taken into considera¬ 
tion, “In connection with all those other 
stances.’’ One of those circumstances was, th 
threads on the intake pipe as testified to by appellant’s 
witness, Keppel. See District of Columbia v; Payne , 
supra. 

Appellee assumes that the Tenth assignment of 
error has been abandoned, as no reference is made to 
it in appellant’s brief, but out of abundance of cau¬ 
tion calls the Court’s attention to the fact thpt there 
is nothing in the record to show that counsel for the 
appellee made any argument to the jury as to the right 
of appellant to recover over in an action against the 
Standard Oil Company. 


circum- 
e rotten 
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CONCLUSION. 

In conclusion it is confidently urged that no rever- 

sible error was committed bv the trial Court and its 

* 

judgment should be affirmed. 

Respectfully submitted, 

Henry I. Quinn, 

Albert D. Esher, 

Attorneys for Appellee. 



